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PREFATORY  NOTE 

rjlHE  publication  of  the  Assignments  Act  in  its 
revised  form  affords  a  convenient  oppor- 
tmuty  of  bringing  the  notes  down  to  date  A 
number  of  cases  decided  under  the  analogous 
Acts  of  the  other  Provinces  have  been  referred 
to,  and  It  is  hoped  the  little  book  will  be  found 
a  convenient  index  to  the  authorities. 

R.  S.  CASSELS. 
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THE  REVISED  STATUTES  OF 
ONTARIO,  1914 


CHAPTER  VM. 


An  Act  respecting  Assignments  and  Prefer- 
ences by  Insolvent  Persons. 

Under  the  British  North  America  Act  the 
IJommion  Parliament  has  exclusive  jurisdiction 
in  respect  of  the  regulation  of  trade  and  com- 
merce and  in  respect  of  bankruptcy  and  insol- 
vency: B.  N.  A.  Act,  s.  91  clauses  2  and  21- 
while  each  Provincial  Legislature  has  exclusivj 
jurisdiction  m  respect  of  property  and  civil 
rights  in  the  Province:  s.  92,  clause  13.    Soon 
atter  the  Assignments  Act  came  into  force  its 
validity  was  much  shaken  by  the  decision  in 
Clarkson  v.  Ontario  Bank,  15  A.  R.  166,  and 
after  some  years  of  doubt  it  was  decided  in 
Union  Bank  v.  Neville,  21  O.  R.  152,  and  In  re 
Assignments  and  Preferences  Act  ''O  A  R  489 
that  section  9  of  R.  S.  O.  (1887)  c.  19^  (section 
14  of  the  present  Act),  was  invalid.    But  this 
decision  has  been  overruled  by  the  judgment  of 
the  Judicial  Committee  in  Attornev-General  of 
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(  ntaru.  V.  .\H(,rm.y-(Jo,u.raI  ior  the  Dominion 
ot  (  anmla  [  18!»4 1  A.  ('.  m,  and  it  I.uh,  in  effect, 
been  (Uv.de,!  that  so  lon^  as  tluMe  is  no  Doni- 
inion  rns(.lveiicy  Act  in  foice  with  wiiicli  it 
would  conHiH,  tlio  present  Act  is  valid:  Tooke 
Ihos.  V.  Hnu.k  (1!»07),  li  hi  L.  U.  27(). 

TTIS  ArAJESTV,  hy  and  with  the  advice 
J-J-  and  consent  of  the  Legislative  As- 
sembly of  the  Province  of  Ontario,  enacts  as 
follows; — 

1.  This  Act  may  he  cited  as  77/r  Assi(/n- 
mints  and  rnfcnncrt  Ad.  \{)  Kd^.  VTI. 
f.  ()4,  s.  1. 

2.  In  this  Act, 

"  Judo-e  "  shall  mean  a  Jiu^e  of  the 
(^Minty  or  District  Conit  of  the 
eonnty  or  disti'ict  in  which  the 
assii;jmient  is  j'e<jnired  to  he  regis- 
tered.    10  Edw.  VII.  c.  (J4,  s.  2. 

The  iilace  of  registration  is  prescribed  by 
section  17. 

The  Act  of  18J>7  expressly  permitted  some 
applications  to  be  made  to  a  jiid^e  of  the  Hi^h     ' 
Court   or   to   a   judge   of   the   County   Court 
or  District  Court,   while  the  judge  lo  whom 
some  other  api)lications  could   be  made  was 
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not  defined,  and  in  practire  applications  not 
specially  provided  for  were  Honietimes  made  to 
a  judge  of  the  High  (.'ourt  and  .sometimes  to  a 
judge  of  the  County  Court  or  District  Court. 
Now  all  applications  specially  authorised  by  the 
Act  must  be  made  to  the  judge  of  the  r>ror>er 
county  or  district.     These  upj>lications  are: 
removing  or  appointing  an  assignee  (sec.  11); 
authorizing  a  creditor  to  take  proceedings  (sec. 
12) ;  amending  an  assignment  (sec.  IG) ;  com- 
pelling  publication    of   m>tice   of   assignment 
and  registration  of  assignment  (sec.  19) ;  giv- 
ing directions  with  reference  to  the  disposal 
of   the    estate    (sec.    L'.'J) ;    compelling    valua- 
tion of  security  (sec.  25);  limiting  a  time  for 
proof  of  a  claim  (sec.  2fi) ;  extending  the  time 
withm  which   an  action   to   establish   a  claim 
may  be  brought  (sec.  27) ;  allowing  the  assignor 
to  contest  a  claim   (sec.  2H);  allowing  a.s.sets 
to  be  removed  out  of  Ontario  (sec.  29) ;  distri- 
buting moneys  and  determining  claims  as   if 
under  the  Creditors'  Relief  Act  (sec.  34);  re- 
viewing the  assignee's  remuneration  (sees!  35, 
36) ;  and  ordering  examinations  and  committals 
(sees.  38,  39,  40).     In  exercising  these  special 
statutory  powers  the  judge  acts  as  persona  de 
signata  and  the  ordinary  rules  as  to  appeals  do 
not  apply:   Re  Pacquette,   11    P.   R.  463;   Re 
Young,  14  P.  R.  .303.    But  by  the  Judges '  Orders 
Enforcement  Act,  R.  8.  O.  1914,  c.  79,  a  special 
right  of  appeal  is  provided,  and  the  judge  is 
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«iven  the  sane  jurisdiction  for  enforcinir  hi. 

a  „,«t»!f'""'"  "  '^"''*"' '"  •"«1"«'ifi'-'l  t..  act  in 
a  matter  aiisiug  ,„„|er  this  Act  a  Jiulg,.  of 

he  Co„„ty  or  J)istrict  C»„rt  of  an  adjoin- 
to  act  m  Jus  place.   10  Edw.  Vlt.  c.  64,  g.  3. 

As  tliere  are  in  tlie  case  of  nearly  everv 
county  or  distriot  in  Ontario  two  or  tTrec  <^ad 

^Jf  !■'  "^r  "f  "'«  prescribe.]  indie's  dis 

conterlrh'"'  '"-'r'  '""^  "avW  ac,«  a, 
oMaTn  fJl^"'*'  '"**'-«^'«'  in  the  estate,  to 
obtam  from  him  a  re.,uest  to  one  of  tlie  other 

f  om  onf nffh  *"  "!":,"■  '  '""'' '"  <"'""->  leave 
trom  one  of  those  judges  hefore  servins  notice 

of  an  apphcation  returnahle  hefore  l,!,"? 

NITLUTV  OP  CERTAIN  JUDOMENTS  AN-r>  TRANS- 
FERS. 

,„•/  t  /■^''"^  'confession  of  judgment,  cogno- 
vU  actionem  or  warrant  of  attorney  to  con- 
fess judgment  given  by  a  person,  being  at 
the  tune  in  insolvent  circumstances  or  un- 
able to  pay  his  debts  in  full  or  knowing  him- 
^If  to  be  on  the  eve  of  insolvency,  volun- 
tarily or  by  collusion  with  a  creditor  with 
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intent  thereby  to  defeat,  hinder,  delay  or 
prejudice  his  creditors  wholly  or  in  part, 
or  to  give  one  or  more  of  his  creditors  a  pre- 
ference over  his  other  creditors,  or  over  any 
one  or  more  of  them,  shall  be  null  and  void 
as  against  the  creditors  of  the  person  giving 
the  sane  and  shall  be  ineffectual  to  support 
any  j  gment  or  execution.  10  Edw.  VII. 
c.  64,  s.  4. 

"  VoLi'NTARiLY  OR  Bv  CoLLrsioN. "— The  use 
of  the  disjunctive  is  important.  Pressure  is 
sufficient  to  prevent  the  transaction  from  beinir 
ooked  upon  as  a  voluntary  one,  but  even  with 
the  most  direct  pressure  the  transaction,  if 
oollusiye  cannot  be  upheld :  Edison  General 
r!Z-\'''FV-  ^^^«tn»n«ter,  etc.,  Tramway  Co., 
ll?'*l\  ?'  ^^^^  ^^^«^ti°  V.  McAlpine,  8  A  r! 
hto;  Meriden  Silver  Co.  v.  Lee,  2  O.  R.  451- 
t^nd  see  the  notes  to  the  next  section. 

''  By  Corxrs..>x."_This  means  ''  bv  airree- 
nient."  Edison  General  Electric  Co   v   West 
minster,  etc.,  Tramway  Co.,  [1897]  A.  C.  193. 

This  section  has  been  strictlv  construed 
and  It  IS  only  when  the  transaction  in  question 
can  be  properly  described  as  the  giving  of  a 
confession  of  judgment,  cognovit  actionem,  or 
warrant  of  attorney  to  confess  judgment,  that 
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it  can  be  irapeaehed,  although  its  effect  may 
be  the  same.  Putting  in  a  defence  to  one  action 
and  allowmg  a  favoured  creditor  to  obtain 
judgment  by  default  is  not  conduct  that  comes 

278;  Labatt  V  Bixel,  28  Gr.  593;  nor  is  with- 
drawing a  defence  under  section  113  qf  the 
Division  Courts  Act,  R.  S.  0.  1887  c.  51- 
Bailey  v.  Bank  of  Hamilton,  21  A.  R.  156;  nor 
IS  appearing  and  consenting  to  an  order  strik- 
ing out  a  defence :  Turner  v.  Lucas,  1  O.  R  623  • 
nor. IS  waiving  the  right  to  credit  and  allow- 
ing judgment  to  he  entered  by  default  before 
tVrUo  M  ^^^^^^^f  Pires:  King  v.  Duncan, 
.  n    /•  l^^ '  ^^acdonald  V.  Crombie,  2  0.  R  943 . 

V^'U^  \T^l  ^l  ^'  ^-  ^'  ^07;  Bowerman  ;: 
Phil  ips  15  A.  R.  679.  But  a  collusive  assign- 
ment under  the  Nova  Scotia  (Collection  Act  was 
P  *«^«  preferential  and  void:  Zwicker  v. 
Ross  (1907),  3  E.  L.  R.  75. 

By  Rule  397  of  the  Rules  of  1913  the  power 
to  give  a  cognovit  actionem  has  been  done 
away  with. 

By  the  Creditors'  Relief  Act,  R.  S.  ().  19U 
c.  8],  priority  by  execution  is  to  a  great  extent 
prevented,  and  a  preference  cannot  now  be 
easily  obtained  by  means  of  an  execution.  In 
view  however,  of  the  construction  placed  upon 
the  Creditors'  Relief  Act  in  Roach  v.  McLaeh- 
lan,  19  A.  R.  496,  and  Breithaupt  v.  Marr,  20  A 
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R.  689,  a  debtor  who  refuses  to  make  an  assign- 
ment for  the  benefit  of  liis  creditors,  and  thus 
renders  it  impossible  to  bring  into  play  the 
provisiri  s  of  s.  14  of  the  Assignments  and  Pre- 
ference *  Act,  may  still  very  much  prejudice  the 
l^ositioii  of  those  creditors  who  are  rot  entitled 
to  share. 

5. — (1)  Subject  to  the  provisions  of  sec- 
tion 6  every  gift,  convc^vauce,  assignment  or 
transfer,  delivery  over  or  payment  of  goods, 
chattels  or  effects,  or  of  bills,  bonds,  notes 
or  securities,  or  of  shares,  dividends,  pre- 
miums or  bonus  in  any  })ank,  company  or 
corporation,  or  of  any  other  property,  real 
or  personal,  made  by  a  person  at  a  time  when 
be  is  in  insolvent  circumstances  or  is  un- 
able to  pay  his  debts  in  full,  or  knows  that 
he  is  on  the  eve  of  insolvency,  with  intent 
to  defeat,  hinder,  delay  or  prejudice  his  cre- 
ditors, or  any  one  or  moi-e  of  them,  shall,  as 
against  the  creditor  or  creditors  injured,  de- 
layed or  prejudiced,  be  null  and  void. 

(2)  Subject  to  the  provisions  of  secti(m 
6  every  such  gift,  conveyance,  assignment  or 
transfer,  delivery  ovei*  or  payment  made  by 
a  person  being  at  the  time  in  insolvent  cir- 
cumstances, or  unable  to  pay  his  debts  in 
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full  or  knowing  l,i„,self  to  be  on  the  eve  of 
nsolvency,  to  .n-  for  „  creditor  with  ftlin! 
tent  to  give  s„eh  editor  an  unjust  prefer- 
ence over  his  other  creditors  or  over  any  one 
01-  wore  of  then,  shall,  as  against  the  ered" 
tor  or  creditors  injured,  delayed.  prejuS 
or  lH.stponed,  bo  null  and  void. 

6  i/2clf '!'f''*  *"  .*'"'  1"'""«'«"«  of  section 
o  It  Mich  a  transaction  with  or  for  a  credi 

or  has  the  effect  of  giving  that  cr  d"ter  a 

l>.eference  over  the  other  creditors  of    he 

sJial]  m  and  with  respect  to  any  action  or 
proceeding  which,  within  sixty  'a:;XZ 

ZiTa  T  r^^  transaction  be  presumed 
pin, a  face  to  have  been  made  with  the  in- 
tent mentioned  in  sub-section  2,  and  to  be 
an  unjust  preference  within  the  meaning 
hereo  whether  the  same  is  made  volunS 
or  under  pressure.  ^ 

tion*-t\-f"''"'r*  *"  ""  l"'«^i«ions  of  sec- 
tion 6  ,f  such  a  transaction  with  or  for  a 

tor  a  nref "  *''  '*''=*  ''  «'^'"^  '"^^^  -edi! 
the  debtor  or  over  any  one  or  more  of  them 
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it  shall,  if  the  debtor  within  .sixty  days  after 
the  transaction  makes  an  assi^ment  for 
the  benefit  of  his  creditors,  be  presumed 
prima  facie  to  have  been  made  with  the  in- 
tent mentioned  in  sub-section  2,  and  to  be 
an  unjust  preference  within  the  meaning 
hereof  whether  the  same  be  made  voluntar- 
ily or  under  pressure. 

(5)  Tlie  word  ''  ci-r-ditor  "  in  the  fifth 
and  sixth  lines  of  .siib-.«^e«rtion  2,  in  the  second 
and  third  lines  of  .siil>-section  :i  and  in  tho 
second  and  third  lines  of  sub-section  4.  shall 
mclude  any  surety  and  the  endorser  of  anv 
promissorv'  note  or  bill  of  exchange  who 
would  upon  payment  by  him  of  the  debt, 
promissory  note  or  bill  of  exchange,  in  re- 
spect of  which  such  suretyship  was  entered 
into  or  sdch  endorsement  was  ^iven.  become 
a  creditor  of  the  person  giving  the  prefer- 
ence within  the  meaning  of  these  sub-sec- 
tions.   10  Edw.  VII.  c.  f>4,  s.  5. 

With  the  exception  of  the  word.s  '•  prima 
facie  ''  m  sub-sections  3  and  4.  the  Hrst  fonr 
sub-sections  of  this  section  are  practicaUy  the 
same  as  four  sab-seoti«>ns  which  were  in  1891 
by  54  V.  c.  20.  snbstituteti  for  section  2  of 
B.  S.  0.  1887,  c.  124.  That  section  was  as 
lollows : 


' 
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Every   gift,   conveyance,    assignment   or 
transfer,  delivery  over  or  payment  of  goods, 
chattels  or  effects,  or  of  bills,  bonds,  notes, 
securities,  or  of  shares,  dividends,  i)remiums 
or  bonus  m  any  bank,  compan;^  or  corporation, 
or  of  any  other  property,  real  or  personal, 
made  by  a  person  at  a  time  when  he  is  in  in- 
solvent circumstances,  or  is  unable  to  pay  his 
debts  in  full,  or  knows  that  he  is  on  the  eve  of 
insolvency,  with  intent  to  defeat,  delay,  or  pre- 
judice his  creditors,  or  to  give  to  any  one  or 
more  of  them  a  preference  over  his  other  credi- 
tors, or  over  any  one,  or  more  of  them,  or 
which  has  such  effect,  shall,  as  against  them, 
be  utterly  void. ' ' 

Before  the  year  ]885,  when  this  section  was 
passed,  it  was  necessary,  in  order  to  have  a 
transaction  set  aside  as  a  i)reference,  to  show 
not  only  an  inteui  by  the  debtor  to  give  a  pref- 
erence, but  also  a  concurrence  in  that  intent  on 
the  part  of  the  creditor :    Hepburn  v.  Park,  6 
O.  R.  472;  Ivey  v.  Knox,  8  O.  R.  635;  Bums 
V.  MacKay,  10  O.  R.  1()7;  McRoberts  v.  Steinoff, 
11  O.  R.  .369;  Building  and  Loan  Association 
V.  Palmer,  12  ().  R.  1;  and,  by  what  was  known 
as  the  doctrine  of  i)resure,  if  it  were  shown 
that  the  debtor  was  not  acting  purely  volun- 
tarily, but  under  some  influence  or  threat,  ex- 
ercised or  made  in  good  faith  by  the  creditor, 
or  under  fear  of  penal  consequences,  any  pre- 
sumption of  such  intent  was  rebutted.     The 
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result  was  tliat  only  the  plainest  cases  of 
fraudulent  preference  could  be  ^successfully  at- 
tacked, for  almost  any  recpiest  or  demand  by 
the  creditor  was  sufficient  to  prevent  the  trans- 
action from  being  icgarded  as  a  purely  volun- 
tary one:  Brayley  v.  Ellis,  1  ().  R.  119;' 9  A.  R. 
565;  Totten  v.  Howen,  8  A.  R.  602;  In  re 
Hurst,  6  P.  R.  329;  WhitncN  v.  Toby,  6.  O.  R. 
54;  Slater  v.  Oliver,  7  O.  R.  158;  Segsworth  v. 
Meriden  Silver  Plating  Co.,  A  ().  R.  413;  Meri- 
den  Silver  Co.  v.  Lee,  2  O.  R.  451 ;  Powell  v. 
Calder,  8  O.  R.  505;  Ivey  v.  Knox,  8  ().  R.  635; 
Long  V.  Hancock,  12  A.  R.  137;  12  S.  C.  R.  532. 
And  the  bona  fide  belief  of  the  debtor  that  by 
giving  security  and  getting  an  extension  he 
would  be  able  to  extricate  himself  from  his 
financial  difficultites,  negatived  any  inference  of 
intent:    Long  v.  Hancock,  12  S.  C.  R.  532. 

After  some  difference  of  opinion  it  was  for 
a  time  settled  that  unde^  the  amendment  of  the 
year  1885,  it  was  only  necessary,  in  order  to 
have  a  transaction  set  aside,  to  show  that  it  was 
entered  into  while  the  debtor  was  in  insolvent 
circumstances,  and  that  by  means  of  it  the 
creditor  obtained  a  preference:  River  Stave 
Co.  V.  Sill,  12  O.  R.  557.  In  Johnson  v.  Hope, 
17  A.  R.  10,  and  Ashley  v.  Brown.  17  A.  R.  500, 
the  Court  of  Appeal  held,  however,  that  knowl- 
edge by  the  creditor,  at  the  time  of  entering 
^nto  the  transaction,  of  the  insolvent  condition 
of  the  debtor  must  also  be  proved,  and  that 
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deb  X  ?e'Z  ^  1'"  «"  -barrassed 

section  warshortr  1.     <'»°^''™«0''  of  the 
further  by  the  SnnJ  ""^^^''ds  carried  still 

held  that  the  o„tar?n,w''  "^  ^'"""'«'  '^ho 
Act  of  sLuar^°'""°/-'t    ?"/  the  Manitoba. 

tary  preferenLrhf  ''  "f'f  "^  "°'y  *»  ^'o'nn- 

and^Ut  ;rs:;e  tTs"tintr  r-?  r^*'"-' 

any  Presumption  orfraudnll^-T  ."  '"'"' 
sons  Bank  '  SmerlltcVT^y.^'''- 
V.  McDonald,  20  S    C    R    w  '  ^''''"'"^ 

was  actual  liowledse  of 'tlf»    '  ^T'"  '^  "'«™ 

,^to.h^«.\-errera^t' 

havrn'otSedl"'"''  '"'™P"<=«t«d  sub-sections 
They  certatttav-^  Z^f,''''"^'  "  «'"  '-^■ 

ence  ^Z::Tt^tZZ'''r''-'''''f  ''"^«- 
ence  "    and    '«  preS-en'    °     T  "°^"'*  P""*^"" 
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see  Davidson  v.  Ross,  24  Gr.  22.  In  this  sub- 
section also  transactions  entered  into  "for  a 
creditor  "  are  included,  but,  except  in  this  re- 
spect, the  clause  carries  the  xights  of  creditors 
n-  turther,  and  where  the  attack  is  not  made  nor 
an  assignment  executed,  within  sixty  days,  pres- 
sure may  still  l)e  invoked  to  support  the  trans- 
action:   Beattie  v.  Wenger,  24  A.  R.  72;  Web- 

9QV'Tf  "l^^""?^/'  -^  ^-  ^'  ^^'  ^i^°»«  V-  Her, 
^y  U.  R.  147;  Morphy  v.  Colwell  (1902),  3  0. 

L.  R.  314.     The  pressure  must,  of  course,  be 

n«L?./n^  ^r^"'^=  Clemmow  v.  Converse 
(1869),  16  Gr.  547,  and  the  request  to  give  the 
security  must  be  ihe  moving  cause:  Colqu- 
houn  V.  Seagram  (1896),  11  Man.  L.  R.  339- 
Adams  v.  Bank  of  Montreal  (1901),  32  SCR 
719,  affg  8  B.  C.  R.  314;  Munro  v.  Standard 
Bank  (1913),  5  0.  W.  N.  508. 

In  Cole  V.  Porteous,  19  A.  R.  Ill,  Osier, 
J. A    in  a  Division  Court  appeal,  held  that  a 
preferential    security   given    by   an    insolvent 
debtor  to  his  creditor  could  not  be  supported  if 
attacked  within  sixty  days.    In  Lawson  v.  Mc- 
Geoch,  20  A.  R.  464,  however,  ihe  other  Judges 
ot  the  Court  of  Appeal  took  a  different  view  • 
Hagarty,  C.J.O.,  and  Burton,  J.A.,  held  that 
the  presumption  of  intent  spoken  of  was  a  re- 
buttable presumption,   and   that  the   secured 
creditor's  good  faith  and  want  of  knowledge 
of  the  insolvent  condition  of  the  debtor  were 
sufficient    to    rebut    the    presumption;    while 
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Maelennan.   .(..\.,   hd.I   tl,«t   tho   prosu,n„(i„„ 
.•...,1,1  „„,  |„,  ,,.|,„„.,,  I,,  ,,,„„.i„^,  ,,,,.ss,n". 

.      lu  tlie  levisidii  of  IHOr  t|„.  r,.,  iser.s  insortod 
...  s..b-se..t»,us  ;i  a,„l  4,  ..fter  tl».  w„r,    ' 'p  '. 

ng  the  v,ew  ot  ll,e  majority  in  l,a««„„  v.  M-. 
(|eo,.l,,  a,,d  these  wor.Is  l,avo  l«.<.„  rotained  i„ 

ore  aT:r'  /m'-  '''"'  '"•-"'"I"-"  -  there- 
fore a  .ebtit  able  one:  Crai^  v.  M,.Kay  (1904), 
8  0.  L.  R.  (,,,1;  (].„„j)^  12  „    ,     j^  >  \      *>^ 

tl.e  .,i,est,o„  of  the  extent  of  tl,e  pres,™pt1o„ 
and  what  will  rel.nt  it  has  heen  ..onsidoT,   i" 

a.s  the  1  rovmeial  Courts  arc  eon<.erned    that 
'-here  the  fansaction  is  attacked,  or  an  a.  s  ^ 
...ent  made,  within  sixty  davs,  there  is  a  pre 
s....ipt.on  of  invalidity  and'a  shifting  of  t'fe 

entitled,  in  endeavouring  to  diseharae  that 
O..US  to  avail  himself  of  evidenee  of  "'^'su re 
Webster  V.  CrK.k.uore,  25  A.  I{.  !>7;  t  odville  v' 
f  .aser  (m->),  U  Man.  L.  R.  ,;;  p" Wett  ' 
hteeves  (JWU),  i-  K  L.  R.  T.il  •  I  ana  v  \fn' 
Lean(190]),2O.L.B.4Gfi.  '  *'''■ 

But  this  is,  it  is  submitted,  giving  the  sub 
sections  too  wide  an  effect.    Tife  giving  of  an 

ve"^t:d  "InaT'^  "  "'""  \'  ''^'""''^  *»  "  "pre 
rented   and  having  regard  to  the  chief  defect 

the  doctrine  of  pressure  had  been  carried-it 
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may  well  J>e  that  the  i»re>umpli«»ii  intended  is 
limite<J  to  the  defeat  of  that  d.x^trine:  that  is 
that  the  atta»-kinu'  a•^,'*ismee  «;>r  .re^litor  n|H>n 
provinj^  the  iri-Muvn..v.  the  |>rtrieren.;-e.  and  the 
fon«nrren«re  of  intent,  -hall  n'»t  iwhen  the 
s»ixty  day^*  limit  i-  n^t  ex.ee«le<J>  Vh-  suct'ess- 
fully  met  hy  a  defeii.-n  of  pr^-^^ure:  Beualiark 
V.  Bank  of  Briti-h  X..rth  Auieri.a  iU*»5)  ;U> 
S.  C.  R.  120. 

But  even  if  there  is  a  ireneral  presumption 
of  invalidity  wiiere  there  has  r.eeu  an  assijni- 
ment  or  an  attack  within  -ixty  days,  that  I'Ve- 
sumption  will  Ije  rebutteil  by  showinar  the  non- 
existence of  any  of  the  factors  which  had  to 
co-exist  :o  make,  under  the  former  law.  an 
attack  prima  facie  successful:  for  instance, 
where  concurrence  of  intent  is  not  made  out: 
Benallack  v.  Bank  of  British  Xorth  America 
iV.m),  'Mi  S.  C.  R.  120  (a  rase  under  the  Yukon 
Ordinance  of  wordintr  sli;irhtly  ditlVrent  from 
tiiat  of  tiie  Ontario  rlauses ) :  Tudiiope  v.  Xorth- 
eru  Bank  (l!M)i»).  10  W.  L.  R.  122:  Lang- 
ley  y.  Palter,  l.J  (>.  \V.  R.  })51 :  or  where  the 
creditor  did  not  kn«)W  and  had  no  reason  to  be- 
lieve the  debtor  was  insolvent:  Baldocchi  v. 
Spada  (1907).  38  8.  C.  R.  577,  8  O.  W.  R.  705, 
7  O.  W.  R.  325;  Desmarteau  v.  Dingman  (1908), 
11  O.  W.  R.  Ill;  Lamb  v.  Young  (1890),  19 
O.  R.  104;  Dana  v.  McLean  (1901),  2  O.  L.  R. 
466;  or  where  the  debtor  gave  the  security  in 
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sufficiW  V***"'/  """  •'y  '» '^o'-'K  he  would  gain 

wUhm  «,c  sixty  .lays:  K.npire  Sash  and  Door 
W' IB  fir-  S"'"T"  '■•  McCauIey  (1913)  24 
392.^-  ''•  "•  "*"  '•'  W.  I.  K.  6-1,  47  s'  c.  B. 

fanittt'enroL  tC part  of "ih^ '^  »"*' 
^'  McLaughlin  ^1893),  24  0   R  41.  nn^  ^V 

It  was  set  aside  at  tlie  instiiiPA  nf    ""*''^^^'^*^^' 

(1J12)  27  0.  L.  B.  319,  (191C)  48  S.  C.  B.  44 

A^t'Z-Zs&^rWe^S^^^^^ 
for  any  proceeding,  „r  for  the  doinfof  anr 
th.ng  under  ,ts  provisions,  expires  or  faHs  „p„n 
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a  holiday,  the  tune  so  limited  shall  extend  to, 
and  such  thing  may  be  done  on,  the  day  next 
folio .  ing  which  is  not  a  holiday  .  The  issue  of 
a  writ  or  the  taking  of  a  legal  proceeding  re- 
lates back  to  the  beginning  of  the  day  on  which 
the  writ  is  issued  or  the  proceeding  is  taken, 
and,  therefore,  no  matter  at  what  hour  a  pref- 
erential transfer  may  Imve  been  completed,  a 
writ  issued  or  proceeding  taken  at  any  time 
on  the  sixt  eth  day,  or  next  following  day  which 
is  not  a  holiday,  will  be  in  time.  An  attach- 
ment in  insolvency  also  relates  back  to  the  be- 
ginning of  the  day  upon  whicli  it  is  issued,  as  it 
is  a  judicial  act:  Converse  v.  Michie  (1865),  16 
C.  P.  167,  but  an  assignment  for  tlie  benefit  of 
creditors  is  not  a  judicial  act,  but  a  mere  vol- 
untary dealing  by  a  debtor  with  bis  assets,  and 
in  the  cas6  of  such  an  assignment  it  is  possible, 
though  by  no  means  probable,  that  fractions  of 
a  day  might  have  to  be  considered. 

If  a  definite,  clearly  proved  agreement  to 
give  security  is  entered  into  before  the  sixty 
days,  the  transaction  does  not  fall  within  sub- 
sections 3  and  4 :  Lawson  v.  McGeoch,  20  A.  R 
,  464;  Embury  v.  West,  15  A.  R.  357;  Clarkson 
V.  Sterling,  15  A.  R.  234;  Goulding  v.  Deeming, 
15  O.  R.  201;  McRoberts  v.  Steinoff,  11  O.  R. 
369;  Smith  v.  Fair,  11  A.  R.  755;  Kerry  v. 
James,  21  A.  R.  338;  Brayley  v.  Ellis,  1  0.  R. 

C.A.A. — 2 
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"  Thtt:  I'^o'^  foaV-  ^-  r '  •^»-' 

27  Or.  280.  ^'  Boustead  v.  Sl.aw, 

from  any  statutoT  reuut,?!/    '7 ''*  '"P"'' 
tlie  prowrtv  ™„  if  "^"''"'"''.^s)  «ood  as  far  as 

lien  to  b^  deefared    Z.T'''''^''  '"  "■"""«  " 
12  O   R    ,.;,:,         *™''"'  ^-  Russell  (1886) 

Tlie  formal  oarrvlnir  nnf  /^f  „ 
agreement  may  h,  IZm    r!j,  ^"^''""S  o™' 
em  Bank  (1!,,^),  lo^t  Ria!;'""'  "•  ^'"•"'- 

to  Z  :::";i"'oTt;:r  r,  a""«  ^r™™' 

but  mpr«i,'  „        "i  liie  Kind  atterwards  eiven 
suffidentt  deSe'T^  ""'^  "1 «"'"'  ^o"^'  -» 

Con.mereJ  ci:^:  i^o^eU^.^n     1^  ^"^S: 


I  J. 
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If  the  taking  of  security  is  deliberately  post- 
poned in  order  to  avoid  injury  to  the  debtor's 
credit,  or  in  order  to  avoid  the  statutory  pre- 
sumption, the  previous  agreement  avails  noth- 
ing: Clarkson  v.  McMaster,  25  ^.  C.  R  96- 
Jireese  v.  Knox,  24  A.  R.  203;  Hope  v.  May,  24 
A.  R.  16;  Webster  v.  Crickmore,  23  A.  R  97- 
Ex  parte  Fisher,  L.  R.  7  Ch.  636;  Clarkson  v' 
Sterling,  15  A.  R.  234;  Jones  v.  Kinney,  11 
>  C.  R.  708;  Tooke  Bros.  v.  Brock  (1907),  3 

L.  R.  270;  Armstrong  v.  Johnston  (1900), 
32  0.  R.  15;  Bentley  v.  Morrison  (1910),  9 
E.  L.  R.  135. 

Where  the  transaction  attacked  is  a  renewal 
of    or    has    been    entered    into    in    substitu- 
tion for  a  transaction  which  occurred  prior  to 
the  sixty  days  limit,  the  earlier  transaction  may 
be  rehed  on:  McParlane  v.  McDonald  (1874), 
21  Gr.  319;  Fisher  v.  Bradshaw  (1901).  2  0  L 
R.  128;  (1902),  4  0.  L.  R.  162;  Townsend  v.' 
Northern  Crown  Bank  (1912),  26  O.  L.  R.  291- 
Ferguson  v.  Bryans    (1904),   15  Man.   L.  R.' 
170;  Rogers  v.  Carroll  (1899),  30  O.  R.  328. 
But  no  right  of  subrogation  arises  in  favour 
of  a  chattel  mortgagee,  whose  mortgage  has 
been  set  aside,  to  the  position  of  a  prior  chat- 
tel mortgagee  whose  claim  has  been  paid  out  of 
the  second  loan:  Gower  v.  Kolchen  (1910),  14 

VV  •  i-i.  ixi.  ±, 

Non-registration  of  a  chattel  mortgage  be- 
cause of  the  money  lender's  dislike  to  appear 
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pnbhcly  m  that  capacity  has  been  held  not  to 

A  C  62f  K  V~5'^=  ^°'"'  ^-  Morris,  11895] 
So'lQlJ  •»"  "nder  the  Bills  of  Sale  Act,  B 
Z  ,;  »^*'  "■  ^35,  registration  of  a  bill  of  sa^ 

a  brntf, .^"'^^f  •."■;•''  ""  agreement  to  ^ve' 
Tnd  L Lf-    •"■  ",""*"?'  '»<"-'g«K«.  is  essential; 
e^wwf  .*?'*!.^"''  **  •'*''««'  of  "editors  is 
entitled  to  take  th.s  objection :  see  section  2  (b 
and  compare  Clarkson  v.  McMaster,  25  S.  C  B 
96;  Hope  V  May,  24  A  E.  16;  Heaton  v.  pLd; 
tL  /■    ^eS'stration  is  essential  even  in 

t^rest"  in  tL"  «'"'««' "mortgage  of  a  partiali^ 

tered,  analthelfo^;  Ij^,  Z'ZZ:Zy 

aTer  J  r  -"il   '  "".f' ""''  "*  •'O'"'  fides:  Ve^ 
ElHnfl'  ^."?'?"<"'«-  25  A.  E.  97;  Winslow  v. 

fnd  wvP'""""'"'  ^'••"■*'  ^^t""  Febrnary,  1901 
and  while  an  agreement  not  to  register  a  chat 

InsTcoTT't'^A'*''  "'«-  Natbna 

w'wh'  ^•^''^3;  the  same  result  does  not  fol- 
^w  where  there  is  on  a  sale  a  bona  fide  agree- 

sTonld  dfr  5  «'"'««', "mortgage  if  the  vendor 
shonld  demand  it  and  later  on  a  bona  fide  de 

rSirssir-  ~  "^"^>'  ^» « ^" 

..  ?J^^  consideration  mentioned  in  the  at 
tacked  conveyance  is  shown  not  to  b "the  true 
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consideration  the  onus  is  on  the  grantee  to 
prove  some  other  good  consideration:  Gijmac  v 
Her,  29  0.  R.  147. 

**  Subject  to  the  Provisions  of  Section  6/' 
—Section  6  protects  assignments  for  the  gen- 
eral benefit  of  creditors,  bona  fide  sales,  etc. 
See  the  notes  to  that  section. 

"  Every  Gift,  Conveyance,  Assignment,  or 
Transfer,  Etc."— The  Act  applies  only  to  what 
could  at  the  time  of  the  impeached  transac- 
tion be  made  available  by  a  creditor.    An  as- 
si^ment  of  the  profits  expected  to  be  made, 
and  ultimately  realized,  out  of  a  pending  con- 
tract to  do  certain  work,  is  not  impeachable: 
Blakely  v.  Gould,  24  A.  R.  153;  27  S.  C.  R.  682. 
But  if  the  contract  has  been  partly  fulfilled  and 
money  has  been  earqed  under  it,  the  assign- 
ment might  be  preferential:  Norton  v.  Canad- 
ian Bank  of  Commerce  (1908),  8  W.  L.  R.  910- 
9  W.  L.  R.  331.    An  assignment  of  book  debts 
is  withm  the  Act:  Warnock  v.  Kloepfer,  15 
A.  R.  324;  18  S.  C.  R.  701.    But  the  book  debts 
in  question  m  this  case  were  due  to  the  debtor 
when  assigned  by  him  as  security,  and  possibly 
an  assignment  of  future  book  debts,   which 
might  or  might  not  come  into  existence,  could 
not  be  complained  of. 

Book  debts  that  may  hereafter  accrue  due, 
or  property  that  may  hereafter  be  acquired 
may  be  assigned  as  security,  and  the  equitable 


'- 


»» 


ONTAniO  ASS.QNHBNTS  ACT. 


right  of  the  assiRuee  attaclies  as  soon  as  the 
thmg  assigned  comes  into  existence?  TaiTbyv 
Official  Receiver,  13  App.  Cas.  523,  HorsfaH  v 

^Tmn  W^-  ?'■'  ^""'^^  -  Robinson   15 
O.  B.  618;  Wellbanks  v.  Heney,  19  0.  B.  549- 

A  cheque  or  a  bill  of  exchange  for  a  pre- 
existing  debt  operates  as  conditional  payment 
thereof,  and  an  assignment  of  book  debts^  does 

mAiTo'f  thf  '"■   ""'"'  "'  "•«  «■"«  "^  *« 
manmg  of  the  assignment  the  assignor  holds 

Wiecnes  or  bills  „f  exchange:  Felix  Hadley  1 

Co    1    Felix  Hadley,   [1898]   2  Ch.  680-  and 

notice  to  the  maker  of  the  cheque  or  bill  of 

exchange  of  an  assignment  of  book  debts  does 

not  prevent  him  from  paying  the  holder  of  the 

terCh"5"82"^''^"«^='^«"™^-«'*-™". 

,„pn??!f  «  ""i'l!  •"  ""^  •'*''"<"-  »f  f'e  assign- 
ment of  the  debt  IS  not  essential  to  perfect  the 

tZf  o'f  '  *"'l!'  '"  "'''*'  ""'  "^  postponed  to 
those  of  a  subsequent  assignee  who  does  give 

B.  303;  (1902),  3  0.  L.  541:  A.  E.  Thomas 

o/»,  048.    But  if  the  assignor  has  been  directed 
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the  benefit  of  the  creditor  to  whom  they  hare 
been  assigned  another  creditor  cannot  obtain 
tiUe  to  them:  Eby  Blain,  Limited  v.  Montreal 
Packing  Co.  (1908),  17  O.  L.  R.  292 ;  nor  does  the 
doctrme  of  priority  by  notice  apply  in  favour 
of  an  assignee  for  the  benefit  of  creditors.  He 
has  no  higher  right  than  the  assignor  and  does 
not  by  givmg  notice  to  the  debtors  of  the  as- 
signment for  the  benefit  of  creditors  before 
the  prior  assignee  of  the  book  debts  gives 
notice  of  his  claim,  become  entitled  to  the  book 
debts:  Re  WilliaL.  Hamilton  Manufacturing 
Company  (1910),  1  Q.  W.  X.  61,  421;  and  most 
even  pay  over  to  the  assignee  of  the  book  debts 
moneys  collected  in  respect  of  them :  Re  Perth 
i^lax  and  Cordage  Co.  (1908),  13  O.  W.  R.  1140. 

An  assignment  of  book  d-'^ts  bv  one  partner 
m  the  firm  name  and  under  seal  is  not  good  as 
a  deed  but  is  good  as  an  equitable  assignment 
on  behalf  of  the  firm :  Marchant  v.  Morton  Down 
&  Co.,  [1901]  2  K.  B.  829.  A  mortgage  of  -  all 
property  real  and  personal  that  shall  hereafter 
be  acquired  and  owned  by  the  companv  "  cov- 
ers book  debts  which  subsequently  becime  due 
to  the  company:  Re  Perth  Flax  and  Cordage 
Co.  (1908),  13  0.  W.  R.  1140.  ^ 

An  assignment  of  book  debts  does  not  re- 
quire registration  under  the  Bills  of  Sale  Act- 
Thibaudeau  v.  Paul,  26  0.  R.  385;  National 


H 
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o  w.  w.  w.  109,i;  and  a  creditor  wlio  taken  an/h 

pve  notice  of  it  to  other  creditors-  Bank  nt 
Bnfsh  North  America  v.  Wood,  14  W.  LB  34 

An  assignment,  after  the  loss  has  occurred 

set'^:i'dr?P"''"«»  "S-i"''  lo«»  by  fireTma"^ 

slment^f  tZ  -^  ^""'^'  ^  ^-  «•  ^^^^^^  "ut  J^. 
Mgnment  of  the  msurance  money  after  the  firs 

(1904),  15  Man.  L.  R,  170      *^'°"  "■  ^'^"'"^ 

beint 'paid  t^f  ""'*"'  l"  '"^  "'•<«'"»''  «">  "J^bt 

Sml  ^'utUre  "7"^  L  "<"«/-'--««: 
takinir  nf  "  ™°'^?'  -^  <-•  L.  J.  116;  nor  is  the 
takng  of  possession  by  a  chattel  mortgagee- 

o?s  owinw""""'^'^*  '"'  ^'"'•J  ««  "K^i-^t  credT 

bX^^tsryv'rsir''''-''''^^-^^- 

in  <rnnH  foUiT  ^9'  "'*■'  's  rescinding 

of  In?  S?  v,^^^*  '■^°"^<""  «°  allowance  in  lieu 

ms)  sWb"^"*  *'"'^''*  '■ «-««''«« 

Lk.      f  "•  ^•'9'  ""'■  >s  payment  by  the 

debtor  to  a  creditor  for  the  express  puTpose 
of  reyivmg  a  statute-barred  debt :  In  re  Lwe! 
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23  Q.  B.  D.  74.  See,  however,  Finch  v.  GUray, 
16  A.  B.  484,  as  to  the  impossibility  of  reviving 
to  the  prejudice  of  cre<Jitors  the  title  to  real 
estate.  If  goods  are  sold  and  delivered  they 
cannot  be  returned  to  the  vendor  by  the  pur- 
chaser when  he  is  insolvent  and  unable  to  pay 
for  them:  Dana  v.  McLean  (1901).  2  O.  L.  B 
466. 

The  substance  and  not  the  form  of  the  trans- 
action will  be  looked  at,  and  a  transfer  by  an 
insolvent  trader  of  all  his  assets  to  a  company 
incorporated  to  take  over  his  business  might  be 
set  aside  if  his  creditors  are  hindered:  In  re 
Carl  Hirth,  [1899]  1  Q.  B.  612;  GonWlle's  Trus- 
tee V.  Patent  Caramel  Co.,  [1912]  1  K.  B.  599; 
but  a  creditor  who  has  seized  shares  in  the  com- 
pany is  estopped  from  afterwards  attacking  the 
incorporation:  Bielle  v.  Reid  (1899),  28  O.  B 
497,  26  A.  B.  54. 

If  there  are  two  mortgages  on  the  same 
property,  and  the  first  is  set  aside  as  a  prefer- 
ence, this  enures  to  the  benefit  of  the  second 
mortgagee,  subject  to  the  payment  of  the  at- 
tacking plaintiff's  solicitor  and  client  costs  of 
the  action :  Coursolles  v.  Fookes,  16  0.  B.  691 ; 
Sangninetti  v.  Stuckey's  Banking  Company, 
[1895]  1  Ch.  176;  In  re  Farnham,  [18951  2 
Ch.  V99. 

One  partner  may  take  in  his  own  name 
security  for  a  partnership  debt :  Hobbs  Hard- 
ware Co.  V.  Kitchen,  17  0.  B.  363. 
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.,     "  Insolvent  Cikciaistvnces  "    ^n.    v    .    . 
insolvency  must  in  auTo       ?      ~~-^^®  ^^^'t  of 

opinion  ft  L^T^beef  seTtl^d  tha?^"^^^^  ^' 
eircumstanees,"  and  ''  ,Z  i    /^^     insolvent 
in  full,"  are  co-exteliv!         '  ^"".^^y  ^'^  ^«bts 
lias  to  be  shown  i  'no   a  tf^'r"''  ^'^^  ^»^«t 
the  strict  lejlor  con    '     .^       '''^^^'""^^^ 
the  tenn,  buf  l^bt^s  .^IrT^^^^^     ^^ 
way  and  meet  the  demand^  nf  t       ^  i?  ^^^  ''^'^ 
his  want  of  means  to^f  .1     ^-^  creditors,  and 
assets  reaIi~por/  1"^  '""  T'  ""''''^ 
equivalent- Warnonlx.Vf/'''"  ""^^^  «*•   it« 
15  A.  R.  324   18  S  C  R  'ornT'  J'  ^^  ^-  ^^S; 
ling,  14  0.  i   460    i^A    i'  f.f^T  ^-  «*«^- 
Tobv,  60   B  T.'t^      ••.^-  ^^^'  Whitney  v. 
14  OR  4f;-.    i?     '  ^?»i^nion  Bank  v.  Cowan 

il  i,      ^'  ^^^  ^-  Macdonald  13  o  Tt^lo' 
^ee,  however,  Stuarf  tt  t^i  '  i    ^'  ^'  ^^2. 

at  p.  512.  AHo^^ZlhoZTT  ^^  ?•  ^-  503, 
possibilitr  of  the  Ilrfn!  K  •  "J^  ""<'«  ^"^  «'« 
sets  on  such  temis  a,  w;n"°\f'f  *°  '^"  •''^  ««- 
claims  as  t  .enmt^n.r  n  "f  * '""'  *"  P«y  the 
Rubber  Co  a897)i7M  "■'/"?>''  ^-  <^«°«<3i«- 
counts  cannot  as  i'  Z^T' }";  ^-  "^^  ^»*  ««- 
value:  EmS  sLh  .  ^'  ^^  *''''^''  «*  *«!'•  face 

all  his  assets  are  covered  t  ?'  f '  ^""^  ^'""  "'at 
house  receipts  it^M-r\T''^'^^S''^  orware- 
the  debtor  £  .eTtlitht^^^^^  '»  """^e 

Act,  in  other  worleaStV,' "T'"^  "^  th« 
value:  Dominion  bIT^:;-^,''^.!--    ■ 
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nor  does  the  price  realize<J  for  tlie  debtor's  stock 
in  trade  after  an  assignment  has  been  made 
necessarily  fix  its  value  at  the  earlier  period 
when  the  impeached  transaction  was  entered 
into ;  any  temporarj-  causes  producing  decreases 
in  value  must  be  allowed  for:  Clarkson  v.  Ster- 
ling, 14  O.  R.  460;  Wade  v.  Elliott  (1907).  10 
0.  W.  R.  206,  11  O.  W.  R.  38. 

Goodwill  may  be  an  element  to  be  consid- 
ered in  deciding  as  to  solvency,  but  there  was, 
it  was  held,  no  goodwUl  of  financial  value  in  a 
saloon  business:  Ottawa  Wine  Vaults  Co  v 
McGuire  (1911),  24  O.  L.  R.  591;  (1912),  27 
O.  L.  R.  319;  (1913),  48  S.  C.  R.  44. 

An  agent's  knowledge  of  the  insolvent  con- 
dition of  the  debtor  will  be  imputed  to  the  prin- 
cipal: Honsinger  v.  Kuntz  (1909),  14  O.  W.  R. 
233.  And  where  the  same  solicitor  acted  for 
the  grantor  and  the  grantee,  his  knowledge  of 
the  grantor's  insolvency  was  held  to  be  im- 
putable to  the  grantee,  though  both  the  solici- 
tor and  the  grantee  swore  that  the  grantee  had 
not  been  told  of  the  insolvencv :  Gunn  v  Vine- 
gratsk\'  (1911),  20  Man.  L.  R.'sil,  17  W.  L.  R. 
54.  But  in  Cameron  v.  Hutchinson  (1869),  16 
Gr.  526,  where  mortgagees  sold  a  mortgage  with 
intent  to  defeat  creditors,  and  one  of  the  mort- 
gagees was  a  solicitor  and  as  such  was  em- 
ployed by  the  purchaser  of  the  mortgage  to  act 
for  him,  the  solicitor's  knowledge  was  held  not 
to  be  imputable  to  the  purchaser. 
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B.  508.  "'andard  Bank  (I913),  5  O.  W. 

Powell  (1911),  17  wl'^  or^T^  ^°-  ^• 
of  the  insolvenf  M'-T;     ■    ^'""'^owledge 

knowledge  rlo^'ir  ""^  "*  ™P''«<1  '^ 
which  ofdinarv  C  0/  h7?"'°«"«'««'  from 
elude  that  the  d»M?         business  would  con- 

liabilities    N^tfot,  filnfc  "T"^"  *"  "««»  ^^ 

Tooke  Bf„:.^SL"'rc4"rp7  •"**•• 

Lunited  (1907),  3  E.  LB  270  t  ^""«"0''. 
the  time  of  the  imn^.^i.  ^"  7  Insolvency  at 
ciently  prov^  bw,"  '^  ''  /^-^a^'ion  is  snffi- 
tion  at  the  time  of  r'"^  '  ^'"'^^"*  '=»"<li- 
tion  of  the  aXn  anH  t^'^r"'  "^  ^»«t"- 
to  account  forThe  shr  nW  '^""".'''  "'"'""y 
Hughes  (1900)%'^*  w'^S^'^re^-H^,- 

ustlXLweT™,^''-'^  ^  ^^'^^^of'. 


SECTIOK   5. 


f9 


of  disproving  knowledge  of  insolvency :  Wade  v 
Elliott  (1907),  10  0.  W.  R.  206, 11  0.  W.  R.  38. 
And  there  must  be  more  than  mere  suspicion 
of  knowledge  on  the  part  of  the  transferee  of 
insolvency,  actual  or  imminent:  Allen  v.  Bank 
of  Ottawa  (1908),  11  O.  W.  R.  148.  Security 
taken  by  a  creditor  after  getting  from  the  debtor 
a  statement,  verified  by  declaration,  which 
showed  a  surplus,  was  upheld  in  Bell  v.  Robin- 
son, 13  O.  W.  R.  676. 

*'  With   Intent   to   Defeat,   Etc.,   Credi- 
tors.  With  Intent  to  Give  Such  Creditor  an 
Unjust  Preference.  "—An  attack  can  be  made 
only  when  the  person  preferred  is  a  creditor. 
If  it  is  only  in  respect  of  the  impeached  transac- 
tion that  the  person  becomes  a  creditor  at  all, 
the  security  cannot  be  set  aside :  Kerrv  v.  James, 
21  A.  R.  338,  Robins  v.  Clark,  45  U.'c.  R.  362. 
Security  given  to  a  co-trustee  or  to  a  cestui  que 
trust  to  secure  the  repayment  of  misapplied 
trust  funds  cannot  be  set  aside,  even  though 
there  has  been  no  pressure  or  request :  Molsons 
Bank  v.  Halter,  18  S.  C.  R.  88;  New's  Trustee 
V.  Hunting,  [1897]  1  Q.  B.  607;  [1897]  2  Q.  B. 
19;   affirmed   sub  nomine   Sharp  v.   Jackson, 
[1899]  A.  C.  419;  In  re  Lake  [1901]  1  K.  B. 
710;  or  by  a  municipal  treasurer  to  raise  funds 
to  pay  the  amount  due  by  him  to  the  muni- 
cipality: Halwell  V.  Township  of  Wilmot,  24  A. 
R.  628;  or  by  a  solicitor  to  avoid  the  enforce- 
ment of  an  order  to  strike  hun  off  the  rolls: 
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Grant  v.  VanNoruiaii,  JAR  •,><• 
lionest  -ven  though  m  stnkH„  ).  r  J  .^  "'"'*'"  "n 
an  obligation  t»  (five  t,!!" ,.  "  l^l>ff  tl.at  there  is 
fl900J  2  Q.  B  S^T™"'-*' •'"■•«  Vautin, 
(1902),  1  d  W.  B   3n  T"f  :;•   ^'''''"■•dson 

something  n.ore  than  a  „.el   /''?"'  "•"«*  l^* 
causing  ),a^,,,,,.     ';«"  «    »erc  ,ie»,re  to  avoid 

">  "/atisfr  the  cotdence  "  o7^  T^k"*""'  "' 
-  W.  Bla,.kb„rn  &  Corfmsj V^c'h' 725"  =  '" 

of  tKrt*  "iiis:  rs"""^' "»'  -«>-- 

Handall  v.  Do,,n  "w  n  ^  f  1? '"'  *  ^-  «•  4*0, 
8  O.  B.  635;  CaS  v  c^  ^^Fj  ^^'^  ^-  Knox 
there  may  benS^-sS^'tS  "•  ^^f'^'  ^^ 
circumstances-  Pi„.;,rV  """"Ses  «»  values  and 
Orchard  (Tm)  T^'o  ^R  ''«o,^"^«'«»  ^o.  v 
taken  belief  of   he  ^r/n'f  ?'  ""^  *«  "i''- 

bat  the  inference  of  f'^^,*'  '""  ''^^i'  to  re- 
Corfield,  20  0  B  218  "if-'t"'  '"'""'=  ^arr  v. 
eonreys  land  to  his  J.  to  defelf  I*""'  "  ''*'"<»' 
she  cannot  as  again!   I,.,       j?x'  •"'  "''editors, 

re-conveyance  t"  ai  m»^  """  '"PP"'*  « 
a  duty  to  recomev  T-fv  "^*  '"  Pursuance  of 
129.    But  sHiW^ons  ;T  'i-^''"*'  ^«  0.  B. 

*89.    The  intent  is  a  qles^r  ^7'.''  ^-  «' 
the  motives  must  hJ^nr!    -J      ,      ^®<^*'  and  all 

8  0.  R.  635  tCfin^mg  o"ffhrT'\'^*'^  ^-  ^"o^- 
as  to  intent  and  bona  fdl^ •*'*'*  "*  **  *"«' 
elusive :  BandalivDopr  ^O  R  ^.^ '''"  <""■- 
son  V.  MeMaster,  22  A  B  ^la^i'  \f^'  C>«rk. 

'    "•"•«•  IdS;  Ottawa  Wine 


SECTION   5, 


31 


)iJji?  o-?*/-  .^f^"*'-^  ^1911>»  24  O.  L.  R.  591, 

but  the  evidence  of  the  parties  to  tht  impeached 
transaction  should  be  acted  upon  with  caution- 
Mor  on  v.  Xihan,  5  A.  R.  i>0;  Merchants'  Bank 
v-.  Clarke,  IH  dr.  594;  even  if  uncontradicted: 

v't.]'  ^u'^  ^^'^'^^'  ^^  ^-  «•  ''^^  ^1^>0)  27  A. 
K.  121;  though  If  believed  it  is  sufficient:  Jack 
V.  Greig,  2i  Gr.  (i;  esi>ecialJy  if  the  inherent  pro- 
babilities are  in  favour  of  its  truth:  Fewer  v 
Munro  jl912),  11  E.  L.  R.  508.  The  fact  that' 
the  creditor's  claim  is  not  due  is  of  some  im- 
por  anc^e  m  determining  the  question  of  good 
faith:  Powell  v.  Calder,  8  O.  R.  505;  but  the 
creditor  may  take  sec.-ity  though  the  claim  is 
act  due  and  is  covered  by  notes  under  discount 

?1q  rp  '"'!•  ^^'"^«°  ^'-  Cuthbertson,  10  O.  R 
443.  The  fact  that  all  the  debtor's  assets  are 
covered  by  the  security  given  is  not  in  itself 
fatal:  Hope  V.  May,  24  A.  R.  16;  Da  vies  v.  Gil- 
lard  21  O.  R.  431;  19  A.  R.  432;  Archibald  v 

Bank  of  Montreal  (1901),  32  S.  C.  R.  719. 
The  right  of  attack  is  limited  to  creditors 

and?b^A^'•'T'  ^''  ^^''  ^^°"^^  ^^'  ^^^^itors,' 
and  the  Act  is  thus  narrower  than  the  statute  of 
Elizabeth:  Oliver  v.  McLaughlin.  24  O  R  41 
A  man  who  has  an  action  for  damages  for  tort 
pending  cannot  attack  a  transaction  entered 
mto  before  his  claim  is  ascertained  bv  ludjr- 
ment:  Ashley  v.  Thrown.  17  A.  R.  500*  (crim 
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con.) ;  Cameron  v.  Cusack,  17  A.  B.  489  (seduc- 
tion) ;  Gurofski  v.  Harris,  27  O.  B.  201;  23  A 
7i'n7oV  (^«^«»nation) ;  Fisher  v.  Kowslowski* 
(1913),  25  W.  L.  B.  417  (defamation-mali- 
(aous  prosecution);  nor  even  when  he  has 
recovered  a  verdict  (for  defamation)  but  entry 
<»t  judgment  has  been  stayed:  iiurdett  v.  Fader 

\  ^  \2-  ^"  ^-  ^^'^'  (190^)'  7  0.  h.  B.  72. 
And  see  Webb  v.  Hamilton  (1907),  10  O.  W 
t«.  192;  McDonald  v.  Horan,  12  0.  W.  B.  1151. 

A^  mortgagee  of  land  cannot  attack  as  a 
fraudulent  preference  a  chattel  mortgage  given 
by  the  mortgagor  unless  it  is  proved  that  the 
land  IS  not  of  sufficient  value  to  answer  the 
mortgage  debt:  Clark  v.  Hamilton  Provident 
and  Loan  Society  (1884),  9  O.  B.  177;  nor  can 
such  a  mortgagee  attack  a  conveyance  made 
subsequently  by  the  mortgagor  at  a  time  wi.en 
the  land  was  of  sufficient  value  to  answer  the 
mortgage  debt:  Crombie  v.  Young  (1894),  26  0 
B.  194 ;  Thomas  v.  Calder,  1  O.  W.  B.  26. '  " 

A  creditor  who  has  knoNv^ingly  accepted  the 
benefit  of  a  transaction  cannot  afterwards  im- 
peach it;  he  cannot  take  the  benefit  of  the  con-' 
sideration  for  a  transfer  and  then  set  the  trans- 
fer aside:  Beemer  v.  Oliver,  10  A.  B.  656;  Wood 
J-  ^««sor,  22  A.  B.  57;  Bielle  v.  Beid  (1899), 
^6  A.  B.  54.  But  a  creditor  can  accept  a  divi- 
dend and  yet  make  the  assignee  account  for  the 
profit  made  by  him  by  purchasing  the  trust 
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estate;  Morrison  v.  Watts,  19  A.  R.  622;  and 
yet  contend  that  some  real  estate  sold  by  the 
assigrnee  as  property  of  the  assi^aior  wks  in 
reality  the  i»roperty  ui'  the  assignor's  wife- 
Keenier  v.  Oliver,  10  A.  U.  (iofj. 

"  Be  Null  and  Vow/'—''  Voi<|  "  in  Acts  of 
this  kind  means  "  voidable  ":  Afcridon  Britan- 
nia Company  v.  Hnuhn,  21  A.  R.  :i:^'2^  and  it 

Wf.uld  seem  that  a  « I  title  can  be  conferred 

by  a  person  who  hold^  under  what  is  under  the 
Act  u  void  title:  In  i.  Nansiltai  t,  [1893 1  2  (^ 
B.  377;  In  re  Brail,  [1S!K!|  2  Q.  B.  381;  In  re 
Cartej  and  Kenderdin<''s  f\)f!iiact,  [1897|  1 
Ch.  776;  thonj,'h  in  Cameron  v.  'N'rrin,  14  A.  H. 
565,  it  is  suggested  that  the  voi  ding  of  the  Act 
is  definite  enough  to  avoid  even  inter  partes  a 
fraudulent  transacti.  i.  in  Cra\\  ord  v.  Magee 
(1905),  6  O.  W.  a.  a  a  transfer  was  ^et 
aside  as  prefer,  ntial,  bn^  a  mortgage  given  by 
the  transferee  t«  •  an  inn<  nt  lender  was  U|  -lield. 
And  see  Clarks(./i  ^  M(  faster,  25  S.  V.  11.  06; 
Moharg  V.  Lu.m1>  rs,  23  A.  U.  51,  at  p.  61..  In 
.Johnston  v.  II.  .iders(  a,  2S  ().  K.  25,  an  auction- 
eer who,  at  th  instance  of  the  mortgagor,  sold 
goods  cove  ec;  ay  a  chattel  mortgage,  '*  void  as 
against  cri  liiors,"  was  held  to  be  response. ile 
to  the      ortt^igce. 

A  -security  may  be  upheld  as  far  as  a  new 
advance  is  <    ncerned,  and  set  aside  as  far  as  it 

C.A.A. — 3 
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secures  a  pre-existing  debt:  Falls  v.  Gibb,  Falls 
y.  Young  (1906),  8  O.  W.  R.  397;  Mader  v 
McKmnon,  21  S.  C.  R.  645;  Goulding  v.  Deem 
mg,  15  0.  R.  201;  Kitching  v.  Hiclfs,  6  0  S. 

U911),  21  Man.  L.  R.  605,  19  W.  L.  R.  78; 
Douglas  V  Hourie  (1909),  10  W.  L.  R.  67;  or 
upheld  as  to  one  claim  because  concurrence  of 
intent  is  not  made  out  and  set  aside  as  to  an- 
other claim  because  in  respect  of  it  given  volun- 
tarily :Bartels  Shewan  &  Co.  v.  Winnipeg  Ciffar 
Co.  (1909),  10  W.  L.  R.  263;  or  upheld  as  If  a 
guaranty  and  set  aside  as  to  a  debt  due  to  the 

TT9^V  ?T'^T'  ""•  ^^"^^"  (1909),  14  O. 
w  K.  266.  But  in  Cameron  v.  Perrin,  14  A.  R 
065  where  there  was  a  sale  of  goods  and  a 
mortgage  was  given  upon  these  goods  and  other 
goods  with  mtent,  as  far  as  the  other  goods 
were  concerned,  to  protect  them  from  creditors, 

toodTw^^^f  ^fVi  '''''^'  "^  ^^^*«'  «"d  all  the 

ZJL7T    '^^*'  ^"  '"'*''^'"^  ^"  ^»  execution 
against  the  purchaser. 

''Any  Action  or  Proceeding.  ''  —  An  inter- 

sepffon%''T, ''  %r  l^^«^*^«^i«g  "  within  sub- 
section 3:  Cole  V.  Porteous,  19  A.  R.  HI-  Mc- 
Kmnon v.  Coffin  (1906),  2  E.  L.  R.  176;  Gower 
v.Kolchen(1910),14W.L.R.l.  Where  a  gar 
nishee  summons  was  issued  in  the  Division 
Court  and  an  assignee  of  the  debt  appeared 
voluntarily  and  made  claim  to  it  tiie  proceed- 
ings were  held  to  have  been  commenced  as  far 
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as  he  was  concerned  only  when  he  appeared  • 
Morphy  V.  Colwell  (1902),  3  0.  L.  R.-314. 
Ihe  registration  of  a  certificate  of  the  bringing 
of  an  action  to  set  aside  a  mortgage  as  pref  eren- 
tial  IS  sufficient  notice  and  an  injunction  to  re- 
strain the  mortgagee  from  parting  with  his  in- 
terest IS  not  necessary:  Seli  v.  Smith  (1898) 
18  C.  L.  T.  Occ.  N.  407. 

Surety  and  Indorser.— In  Hope  v.  Grant,  20 
O.  R.  623,  it  was  held  that  the  accommodation 
indorser  of  a  note  not  due  was  not  a  creditor 
of  the  maker,  and  that  security  given  to  him 
could  not  be  attacked.    Sub-section  5  was  there- 
upon passed :  55  V.  c.  25.    But  a  person  who 
tal:es  or  agrees  to  receive  security  contempor- 
aneously with  giving  his  indorsement  is  not 
withm  the  sub-section,  for  instance  where  notes 
for  the  purchase  price  of  goods  are  endorsed 
on  condition  that  the  purchaser  shall  give  to  the 
endorser  a  chattel  mortgage  on  these  goods 
and  other  goods:  Mathers  v.  Lynch  (1868),  27 
U.  C.  R.  244,  (1869),  28  U.  C.  R.  354;  Kerry  v 
James,  21  A.  R.  338.    But  if  the  endorsement 
IS  a  mere  device  to  enable  security  to  be  indir- 
ectly given  to  the  creditor  the  transaction  can- 
not stand:  Powell  v.  Calder,  8  O.  R.  505.    Pay- 
ment of  a  note  to  the  holder  thereof  in  order 
to  relieve  an  endorser  from  liability  is  not  a 
fraudulent  preference  of  the  endorser:  In  re 
Warren,  [1900]  2  Q.  B.  138. 
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Husband  and  Wife.~A  conveyance  of  land 
to  a  trustee  for  the  grantor's  wife  in  consider- 
ation of  her  barring  her  dower  in  other  land 
may  be  upheld:  Beavis  v.  McGuire,  7  A.  R. 
704;  Morris  v.  Martin,  19  0.  R.  564;  even  though 
the  claim  to  dower  (if  bona  fide)  is  not  wdl 
founded:  Forrest  v.  Laycock  (1871),  18  Gr.  611 ; 
McDonald  v.  Curran  (1909),  1  0.  W.  N.  121. 
But  a  grossly  excessive  allowance  cannot  stand : 
Black  V.  Fountain  (1876),  3  Gr.  174;  Fleury 
y.  Prmgle  (1878),  26  Gr.  67;  nor  a  transfer 
in  consideration  of  an  unnecessary  bar  of  dower 
made  at  a  tune  when  the  husband  was  about  to 
embark  in  a  hazardous  business :  Ottawa  Wine 
Vaults  Co.  V.  McGuire  (1911),  24  0.  L.  R.  591, 
(1912),  27  0.  L.  R.  319,  (1913),  48  S.  C.  R.  44. 

Criminal  Liability.— The  following  provi- 
sions of  the  Criminal  Code  as  to  fraudulent 
transfers  of  property  and  as  to  failure  to  keep, 
or  destruction  of,  books  of  account  sliould  not 
be  lost  sight  of : 

417.  Every  on<'  is  guilty  of  an  iiulidablo 
offence  and  iable  to  a  fine  of  eight  hundred  dol- 
lars and  to  one  year's  imprisonment  who, 

(a)  with  intent  to  defraud  his  creditors,  or 
any  of  them, 

(i)  makes,  or  causes  to  be  made,  any  gift, 
conveyance,  assignment,  sale,  trans- 
fer or  delivery  of  his  property,  or 

(ii)  removes,  conceals,  or  disposes  of 
any  of  his  property,  or 
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(b)  with  the  intent  that  any  one  shall  so 
defraud  his  creditors,  or  any  one  of 
them,  receives  any  such  property ;  or, 

(c)  being  a  trader  and  indebted  to  an 
amount  exceeding  one  thousand  dollars, 
is  unable  to  pay  his  creditors  in  full  and 
has  not,  for  five  years  next  before  such 
inability,  kept  such  books  of  account  as, 
according  to  the  usual  course  of  any 
trade  or  business  in  which  he  may  have 
been  engaged,  are  necessary  to  exhibit  or 
explain  his  transactions,  unless  he  be 
able  to  account  for  his  losses  to  the  satis- 
faction of  the  court  or  judge,  and  to  show 
tliat  the  absence  of  such  books  was  not 
intended  to  defraud  his  creditors.  55- 
56  V.  c.  29,  s.  368 ;  4  E.  VII.  c.  7,  s.  1. 

418.  Every  one  is  guilty  of  an  indictable 
offence  and  liable  to  ten  years'  imprisonment 
who,  with  intent  to  defraud  his  creditors  or  any 
of  them,  destroys,  alters,  mutilates  or  falsifies 
any  of  his  books,  papers,  writings  or  securities, 
or  makes,  or  is  privy  to  the  making  of,  any 
false  or  fraudulent  entry  in  any  book  of  ac- 
count or  other  document.    55-56  V.  c.  29,  s.  369. 

It  was  held  in  Regina  v.  Henry,  21  O.  R.  113, 
that  creditors  whose  claims  are  not  due  might 
take  advantage  of  the  similar  provisions  of  the 
Act  then  in  force. 
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ASSIGNMENTS  FOR  GENERAL  BENEFIT  O^ 
CREDITORS. 

6.--(l)  Nothing  in  the  next  preceding 
section  shall  apply  to  an  assignment  made  to 
the  sheriff  of  the  county  or  district  in  which 
the  debtor  resides  or  carries  on  business  or, 
with  the  consent  of  a  majority  of  his  credi- 
tors having  claims  of  $100  and  upwards 
computed  according  to  the  provisions  of  sec- 
tion 25,  to  another  assignee  resident  within 
Ontario,  for  the  purpose  of  paying  rateably 
and  proportionately  and  without  preference 
or  priority  all  the  creditors  of  the  debtor 
their  just  debts;  nor  to  any  bona  fide  sale  or 
payment  made  in  the  ordinary  course  of 
trade  or  calling  to  an  innocent  purchaser  or 
person;  nor  to  any  payment  of  money  to  a 
creditor,  nor  to  any  bona  fide  conveyance, 
assignment,  transfer  or  delivery  over  of  any 
goods  or  property  of  any  kind,  which  is 
made  in  consideration  of  a  present  actual 
bona  fide  payment  in  money,  or  by  way  of 
security  for  a  present  actual  bona  fide  ad- 
vance of  money,  or  which  is  made  in  consid- 
eration of  a  present  actual  bona  fide  sale  or 
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delivery  of  goods  or  other  property  where 
the  money  paid,  or  the  goods  or  other  pro- 
perty sold  or  delivered  bear  a  fair  and  rea- 
sonable relative  value  to  the  consideration 
therefor. 

(2)  In  the  case  of  a  valid  sale  of  goods 
or  other  property,  and  payment  or  transfer 
of  the  consideration,  or  part  thereof  by  the 
purchaser  to  a  creditor  of  the  vendor,  under 
circumstances  which  would  render  void  such 
a  payment  or  transfer  by  the  debtor  person- 
ally and  directly,  the  payment  or  transfer, 
even  though  valid  as  respects  the  purchaser, 
shall  be  void  as  I'espects  the  creditor  to 
whom  the  same  is  made. 

(3)  Every  assigmnent  for  the>  general 
benefit  of  creditors,  which  is  not  void  under 
section  5,  but  is  not  made  to  tho  sheriff,  nor 
to  any  other  peison  with  the  p  'Scribed  con- 
sent of  creditors,  shall  be  void  as  against  a 
subsequent  assignment  which  is  in  conform- 
ity with  this  Act,  and  shall  be  subject  in 
other  respects  to  the  provisions  thereof  un- 
til and  unless  a  subsequent  assignment  is 
executed  in  accordance  therewith. 
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(4)  Wliere  a  payment  has  been  made 

aWe  security  was  given  up  in  consideration 

to  have  the  security  restored,  or  its  value 
made  good  to  him  before,  or  .4  a  cond^S 
of,  the  return  of  the  payment. 

(5)  Notliing  Iiercin  sliall 
(«)  affect  The  AVa«es  Act.  or  prevent  a 
debtor   ,„„viding    for   payment   of 
"ages  due  by  him  iu  accordance  with 
tlic  provisions  of  that  Act, 
W  affect  any  payment  of  money  to  a 
creditor  wliei'c  such  creditor,  by  rea- 
son or  on  account  of  such  pavment, 
«.«  ost  or  boon  deprived  of,  or  has  in 
good  faith  given  up,  any  valid  secui- 
I  y  winch  he  held  for  the  payment  of 
the  debt  so  paid  unless  the  security  is 
restored  or  its  value  made  good  to  the 
creditor, 

(c)  applyto  tl.c  substitution  in  good 
taith  of  one  security  for  another  se- 
curity for  the  same  debt  so  far  as  the 
debtor's  estate  is  not  thereby  les- 
sened in  vahie  to  the  other  creditors 
or,  ^  ' 
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{d)  invalidate  a  security  given  to  a  cre- 
ditor for  a  pre-existing  debt  where, 
by  reason  or  on  account  of  the  giving 
of  the  security,  an  advance  in  money 
is  made  to  the  debtor  by  tlie  creditor 
in  the  Una  fide  belief  that  the  ad- 
vance will  enable  the  debtor  to  con- 
tinue his  trade  or  business  and  to  pay 
his  debts  in  full.  10  Edw.  VII.  c.  64 
s.  6.  ' 

'*  Nothing  in  the  Next  Preceding  Section 
hHALL  Apply  to  an  Assignment/'— This  is  an 

nTii?.'^^*'*^"  ""^  *^'®  «^vi°i?  exception  of  R.  S 
0. 1877  c.  118,  s.  2,  and  the  decisions  under  that 
section  would  to  some  extent  afford  a  guide  to 
the  construction  of  the  present  section.  An 
assignment  to  be  protected  must  be  made  in 
good  faith  for  the  general  benefit  of  creditors 
and  any  attempt  to  impose  unreasonable  terms 
upon  the  creditors  or  to  retain  a  benefit  for  the 

i-*?""^^^'"'*  *^^^^  ^"^'  ^o"ld  render  it  in- 
valid :  Whitman  v.  Union  Bank  of  Halifax,  16  S 
C.  R.  410;  Spencer  v.  Slater,  4  Q.  B.  D  13- 
Jennings  V  Hvman,  H  0.  R.  05;  Maulson  v! 
Topping  (1859),  17  U.  C.  R.  183.  The  accidental 
omission  of  :a  creditor's  name  from  a  schedule 
of  creditor.s  referred  to  in  an  assignment  will 
not  invalidate  the  assignment,  nor  deprive  the 
omitted  creditor  of  his  right  to  share:  McLean 
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V.  Garland,  13  S.  C.  B.  366.    The  assignee  may 
within  reasonable  limits  be  empowerX  car?^ 

S     if      f  *'"°*^  <"""'«"'  """^  to  sell  on 
?J       y-  '^'^'•''son.  10  A.  B.  603,  Jennines 

S  cl'ZV;  '^l^'t''  ^-  SodenaoriO 
&.  C.  B  296;  Ontario  Bank  v.  Lament,  6  0.  B 

Jl^i^f  ""ft^"^'  assenting  to  such  an  assign- 
men    do  not  become  partners  in  the  business: 
Maulsou  V.  Peck  (1859),  18  U.  C.  B.  113.    Bn 
the  assignee  will  be  personally  liable  on  notes 

adds  after  his  signature  the  word  "  assignee  "■ 
Bojd  v.  Mortimer  (1899),  30  0.  B.  290,  and 
a  so  for  the  price  of  goods  purchased  if  the 
business  IS  carried  on  by  the  assignor  as  the 
TW  r  T"'-'  H-t^'-ings  V.  Adams  (1898)! 
12  Man.  L.  K.  us,  but  not  if  the  assignor  is 
carrymg  it  on  on  his  own  behalf,  even  though 
the  assignee  has  committed  a  breach  of  trust  in 
""7;n8  "'"»  to  do  so:  Hcchler  v.   Forsyth 

(1906  ,5  w.  h.  K.  1.  But  it  is  well  even  in  the 
so-called  '  common  law  "  assignments  not  to 
mclnde  too  definite  directions  as  to  the  tru"l  e's 
duties   and  it  ,a  certainh-  advisable  to  follow 

dTrlcll^n:  ^t^''  ''■•*''*'■'  '^  '"'  "-  ^*«*"t»^y 

A  creditor  who  accepts  payment  of  a  divi- 
dend cannot  attack  the  assignment:  Beemer  v. 
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Oliver  10  A.  R.  656;  nor  can  a  creditor  do  so 
who  attends  a  meeting  of  creditors,  assents  to 

.Zh'li *PP«^°*«^«2*  *'  i'lspector,  and  acts  as 
such:  Gardner  v.  Kloepfer,  7  0.  R.  603;  but 
after  an  unsuccessful  attack  he  may  come  in 
under  the  assignment  and  rank  for  his  claim: 
Kloepfer  v.  Gardner,  10  O.  R.  415-  14  A  R 
60;  15  S.  C.  R.  390.  '        ^^  ^• 

An  assignment  under  the  Act  is  voluntary  .u 
the  sense  that  it  is  optional  on  the  part  of  the 
assignor  whether  to  make  it  or  not,  but  once 
made  Its  eifect  can^iot  be  controlled:  Re  Unitt 
and  Prott,  23  O.  R.  78. 

''Assignment   Made   to  the    Sheriff,   or 
With  the  Consent,-  ETc.-An  assignment  to  a 
person  other  than  the  sheriff  and  without  the 
consent  of  creditors  is  valid,  but  will  be  super- 
seded by  a  subsequent  assignment  executed 
with  such  consent:  Anderson  v.  Glass,  16  0  R 
592;  and  the  consent  of  the  creditors  need  not 
be  obtained  at  the  time  the  assignment  is  made, 
but  may  be  obtained  subsequently:  Hall  v  For- 
tye,  17  0.  R.  435.  But  under  the  Alberta  Act  to 
make  an  assignment  to  a  person  other  than  an 
official  assignee  valid   the  precedent  or  con- 
current assent  of  creditors  is  essential-  Fair- 
child  V.  My  rum  (1908),  9  W.  L.  R.  277.    With- 
out the  assent,  or  at  least  the  knowledge,  of  a 
creditor,  an  assignment  is  revocable:  Cooper  v 
Dixon,  10  A.  R.  50;  Clarke  v.  Reid,  27  0.  R.' 
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618;  Rennie  v.  Block.  26  S  P  R   q«;«    tt 

V.  Bourne  5  O  R  d^n   n  \i       *  ^^^'  Hyman 

Or.  114,  Vnd'Jewv'siutr'rA'B^'r'"'  ? 
where  an  assignment  has  been  exeo^'ted  ai  T, 

*4U;  Bail  V.  Tennant,  25  O  R  ^ift.  ««/         I  C^' 
a  crpdifnT-'o  c^i-  -x  ,  :     •  ^"»  ®°<^  assent  by 

i^^;:^,  ^^x^  j,;-ae  to 

m  the  same  position  as  if  he  were  sellfn^nr' 

And  see  The  Sheriffs'  Act,  E.'s.  0.'  1914  c.le' 
McKmnon  v.  Coffin  (1906),  2  E.  L.  E.  176 
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Obbin!rv  r^  '  ^''^  OR  Payment  made  in  the 
Bona  fide,"  or  -  in  good  faith,"  means  with 
out  notice  that  any  fraud  or  fraudu  ^nt  prifer 
ence  IS  intended:  Butcher  v.  Stea<l  if  R  7  H 
L.  839;  and  good  faith  on  the  part  of  the  Lr 
^arsruTd""^.^^ ''  r  ----/that  b'o"th 

An  actual  sale  for  value  may  be  voidable  if 

TissQw  Gr"?"o^'"^  '^*^°^  ^^^^««^-  -  ^5:;' 

a  nrofl         '  '^'i?'  ^^  "^^^^^^  ««  «  Scheme  to  give 
a  preference:  Curry  v.  Kirkpatrick  (1910),  8 
;i'ux    ^^^*  (^^'^^^^tor  ostensibly  buying  goods 
at  debtor's  auction  sale  but  merely  cred^S^ 
price  on  his  debt).    A  sale  of  a  debtor'    afses 
may  be  made  by  him  en  bloc  -  in  the  ordinary 
course  of  trade  or  calling,"  and  a  purchase  of 
he  asse  s  m  good  faith  by  a  creditor  will  be  up- 
held: Clarkson  v.  Rothwell,  11   C    L    T    67- 
Greenburg  v.  Lenz  (1905),  2  W.  L.  R.  i;4  "  The 
provisions  of  the  Hulk  Sales  Act  wouhl  have  to 
be  complied  with  m  the  case  of  such  a  sale  in  the 
Provinces  where  legislation  of  that  kind  is  in 
force.    A  creditor  may  also  in  good  faith  buy 
goods  from  his  debtor  and  deduct  his  debt  from 
me  purchase  money:  Lewis  v.  Brown,  10  A  R 
639;  Langley  v.  Palter  (1909),  13  0.  W.' r' 
951;  or  take  m  good  faith  in  satisfaction  of 
his  claim  a  conveyance  of  a  a  lot  owned  by 
the  debtor:    Thompson  v.   Morrison    (1907) 
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Um-J>'c"pJ'lt  '".9'y  Bank  V.  Smith 

'.ured  che-.ue  to  the  holder  oHt  the  cllt  o?  a 
t'"r<I  person  to  cover  the  amount  wr„p,,l'! 

word8^"l"^?J  m"''"  ^  *  Creditor.  "-The 
woras      j>ona  fide  "  or  "  mnHe  m  ♦!.«      j* 

monevtn!    ""?.'"«">■  P-^'-d  a  payment  of 

"anees   void' 1'"""  ""''.'  """*"  """""  "'•'••''»- 

prohiMtivrl^v- "*'''''"''  ""  •"''''>^"'-  ''"t  the 
out  ,„    ,».  P™"'""''^  '•«■•«  afterwards  .struck 

tor'arany  limT  """"'  """■  "'  "«"'  »°  "  -<«''- 

It  has  been  held  that  handing  to  a  .Teditor 

the  unaccepted  cheque  in  favour^f  the  debtor 

"f  a  third  person  wlio  at  the  time  has  funds  at 

us  cred,  to  meet  it  is  payment  of  money  ^thSi 

reTas  o"b  33^  TfT  ^"'-'^"u/..  Hem": 
sireei,  z^  u.  K.  336;  but  this  case  was  overruled 
by  Davidson  v.  Fraser,  23  A.  B.  439,  28  S  C  B 

che'ciueofa^fb-l"'*'"  *"  ^'"""  "'«  ""a^cePted 
cneque  of  a  third  person  was  endorsed  over  was 

made  to  account  for  the  proceeds.    BrtwhZ 

st„r- *■;  '".  '';'°'^«'"  circumstances  sold  hi' 
stock-in-trade  m  good  faith  and  the  purchas  r 

banker  f"  T""'  "^  <"'^"«  '"  the^ra^r.s 
bankers  for  the  amount  of  their  claim  against 
the  trader,  the  transaction  was  upTeldTth 
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oecause  t.,e  cheqi,,-  uever  was  (lie  mntmr,v  J 
cipalih   to  the  bankers  .f  the  inuniciD-ilJ.     nf 

upheH  ^.u,:;;  ,t  bit:  irzv  7,„x 

«as  ,lso  !„  Id  „,  -Ins  case  that  the  transfer  „f  a 

brk^: 'S"'  '^ '""  '^•"""^ '°  '1,0  credit;  -: 

banke,,  before  the  assignment  for  the  beneHt 
of  cred,tors  was  executed  but  not  credited  in 
^e  bankers'  books  till  after  the  a^si^nment  had 
been  executed,  was  not  revoked  bv  the  ass  », 

^-  K.  J9, 3  W.  L.  B.  537,  a  paym-       a  ™od  faith 
by  the  purchaser  of  stock-in-traae  of  part  of  the 
purchase  money  to  the  vendor's  .l,;,.p        i-, 
«t  tl.^  ,<,„j     ,  ""' 'enoor  s  ,liiet  creditor 

at  the  vendor's  request  was  upheld  as  being  in 
efifect  a  payment  by  the  vendor  to  the  credUor 

..^^'"^  a  debtor,  at  his  brother's  instance 
sells  his  stock  to  a  bona  fide  purchaser  and  pays' 
the  proceeds  to  the  holder  of  his  notes  endorsed 
by  h.s  brother  that  is  also  a  payment  that  can 
not  be  imDeached  •  Hirvev  ,-   \i  v       77 
A    R   fit.-     "^f"-"-  "ar\ey  \.  McNaughton,  10 
A.  E.  61o.    And  the  substitntio,,  of  the  pnr 
chaser's  notes  for  the  vendor's  notes  in  the 

and  Loan  Association  v.  Palmer,  12  0.  B.  1 
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An  insolvent  sold  his  stock-in-trade  and  re- 
ceived the  price  partly  in  cash  and  partly  by  a 
choque  and  notes  payable  to  his  order.  He  paid 
the  cash  to  and  endorsed  the  cheque  and  notes 
in  favour  of  a  person  who  had  endorsed  notes 
for  him.  This  person  then  discounted  the  pur- 
chase notes  and  with  the  cash,  cheque,  and  pro- 
ceeds of  the  discounted  notes,  paid  off  the  en- 
dorsed notes.  The  transfer  of  the  cheque 
and  notes  was  held  to  be  preferential  and 
the  transferee  was  ordered  to  pay  the  pro- 
ceeds to  the  assignee,  but  the  payment  of  cash 
was  ui)held:  Armstrong  v.  Johnston  (1900), 
32  O.  R.  15.  Robinson  v.  McGillivray  (1906), 
12  0.  L.  R.  91;  (190G),  13  0.  L.  R.  232;  (1907), 
39  S.  C.  R.  281,  was  also  a  case  of  sale  of  stock- 
in-trade  by  an  insolvent,  who  received  a  cheque 
for  the  price  and  in  the  ordinary  course  of 
business  deposited  it  with  his  bankers,  who  were 
also  the  bankers  upon  whom  it  was  drawn,  and 
tliey  credited  tlie  amount  to  his  overdrawn  ac- 
count, and  w<ne  liekl  entitled  so  to  do.  In 
Curry  v.  Kirkpatrick  (1910),  8  E.  L.  R.  455, 
the  debtor  sold  some  land  and  gave  the  purchas- 
er's note  to  the  creditor,  wlio  returned  it  to  the 
debtor,  and  he  with  the  creditor's  aid  discounted 
it  and  paid  the  proceeds  to  the  creditor.  This 
was  held  to  be  a  mere  scheme  and  void.  See 
Trusts  and  Guarantee  Co.  v.  Munro  (1909),  19 
0.  L.  E.  480,  as  to  attacking  under  the  Wind- 
ing-up Act  a  payment  of  money  to  a  creditor. 


SECTION   6. 


49 


*'  Bona  Fide  Conveyance  in  Consideration 
OF  A  Pbesent  Actual  Bona  Fide  Payment  in 
MoNEY.'^While  the  giving  of  value  is  not  in 
Itself  sufficient  to  prevent  a  transaction  from 
being  set  aside  it  is  of  great  importance  on  the 
question  of  intent:  Stecher  Lithographic  Co.  v. 
Ontario  Seed  Co   (1911),  22  O.  L.  R.  577;  24  0. 
LB  503;  (1912),  46  S.  C.  R.  540;  and  where 
valuable  consideration  has  been  given  bv  the 
transferee  for  a  transfer  it  will  not  be  set  aside 
except  upon  clear  evidence  of  actual  intent  to 
detraud:  McDonald  v.  Horan  (1908),  12  O.  W.* 
R.  1151;  Fisher  v.  Kowslowski  (1913),  25  W 
L.  R.  417;  Jack  v.  Kearney  (1912),  11  E  L  R 
401 ;  even  though  the  transferee  knows  of  the 
/in^f.^'"o'"'^  insolvency:  Gunn  v.  Vinegratsky 
(1911),  20  Man.  L.  R.  331,  17  W.  L.  R.  54;  and 
knows  that  the  transferor  intends  to  use  the 
purchase  money  to  pay  some  of  his  creditors  to 

/lonnf  ^"Jo"?  x^  ''^^'^''^'-  J-angley  v.  Beardsley 
(1909),  18  O.  L.  R.  67.  But  in  the  last  men- 
tioned case  It  was  also  decided  that  a  payment 
of  purchase  money  to  the  debtor,  on  tlie  under- 
standing, afterwards  carried  out,  that  the 
amount  of  the  purchaser's  claim  should  be 
paid  out  of  the  purchase  money,  was  not  a  bona 
fcde  payment  to  tlie  debtor,  but  merely  a  colour- 
able transaction,  and  the  purchaser  was  made 
to  repay  the  amount  to  the  assignee. 
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"  Bona  Fide  Conveyance  by  way  of  Secur- 
ity FOB  a  Present  Actual  Bona  Fide  Advance 
OF  Money/'— Security  given  to  a  person  who 
makes  an  actual  advance  of  money  to  an  insol- 
vent is  valid,  even  though  the  insul's  ent  pays  the 
money  to  a  favoured  creditor,  for  the  lender  is 
not  concerned  with  what  the  borrower  does  with 
the  proceeds  of  the  loan :  Campbell  v.  Roche,  18 
A.  R.  646;  Campbell  v.  Patterson,  21  S.  C  R 
645;  Gibbons  v.  Wilson,  17  A.  R.  1;  Court  v 
Holland,  4  0.  R.  688;  Ex  parte  Stubbins,  17  Ch 
•D.  58 ;  Darvill  v.  Terry,  6  H.  &  N.  807 ;  or  even  if 
the  money  is  borrowed  to  enable  the  borrower 
to  leave  the  country  to  avoid  his  creditors :  Hall 
V.  Kissock  (1853),  11  U.  C.  R.  9.    And  see  Meri- 
den  Britannia  Co.  v.  Braden,  21  A.  R.  352.    The 
payment  or  advance  must  be  in  actual  cash,  and 
it  is  not  an  advance  where  the  money  never 
comes  to  the  debtor's  hands  at  all  or  comes  to 
them  only  in  such  a  way  that  it  must  at  once 
pass  through  them  into  the  hands  of  a  favoured 
creditor:  Stoddart  v.  Wilson,  16  O.  R.  17.    In 
the  case  just  cited  the  insolvent  debtor  induced 
his  wife  to  convey  her  house  to  a  creditor,  who, 
with  her  consent,  out  of  the  price  agreed  upon 
retained  his  own  cIp"  ..  and  paid  tlie  balance  to 
the  debtor,  who  then  gave  his  wife  a  chattel 
mortgage  on  his  stock  to  secure  the  full  amount. 
The  mortgage  was  set  aside.     In  Gibbons  v. 
Wilson,  17  A.  R.  1,  a  transaction  of  much  the 
same  kind  was  upheld,  and  Stoddart  v.  Wilson 
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was  questioned.  In  Burns  v.  Wilson,  28  S.  C. 
R.  207,  however,  Gibbons  v.  Wilson  has  been  in 
effect  overruled,  and  a  chattel  mortgage  to  se- 
cure money  advanced  to  pay  a  creditor's  claim, 
the  same  solicitor  acting  for  debtor,  creditor, 
and  mortgagee,  was  set  aside,  Allan  v.  McLean 
(1906),  8  O.  W.  R.  223,  761,  was  a  similar  case. 
A  chattel  mortgage  given  by  an  insolvent  trader 
to  a  lender  of  money  used  to  pay  a  creditor's 
claim,  was  set  aside,  the  lender  having  been 
procured  by  this  creditor,  and  having  intention- 
ally refrained  from  making  inquiries;  and  so 
also  was  Stecher  Lithographic  Co.  v.  Ontario 
Seed  Co.  (1911),  22  O.  L.  R.  577,  24  O.  L.  R. 
503;  (1912),  46  S  .C.  R.  540,  where  a  chattel 
mortgage  was  given  to  relieve  an  endorser.  But 
see  for  the  distinguishing  facts:  Maher  v. 
Roberts  (1913),  5  O.  W.  N.  603. 

A  transfer  given  with  the  intention  of  de- 
feating other  creditors  and  not  in  good  faith  to 
secure  the  creditor  taking  it  will  be  set  aside : 
Knox  V.  Traver  (1877),  24  Gr.  477;  and  so  will 
a  chattel  mortgage  which  is  merely  a  scheme: 
Union  Bank  of  Canada  v.  Schecter  (1908),  13 
0.  W.  R.  231;  (1909),  13  0.  W.  R.  604;  but  a 
lien  on  lumber  to  secure  advances  to  pay  wages 
was  upheld  in  Howe  v.  Reeve  (1906),  3  W.  L.  R. 
555;  as  was  in  Rogers  v.  Carroll  (1899),  30  0.  R. 
328,  a  mortgage  for  the  amount  of  promissory 
notes  paid  by  the  endorser  thereof,  he  having 
at  the  time  of  payment  a  mortgage  to  secure 
him  in  respect  of  his  endorsement. 


Si 


l;N 


/>  * 


I. 


m 


ONTARIO  ASSIGNMENTS  ACT. 


Pbe-existing  Debt  and  Advance.-Iii  sev- 
eralcases  the  question  of  the  validity  of  a  se- 
curity given  to  secure  at  the  same  time  a  new 
sfdlt^'  wl,^''  "^^  indebtedness  has  been  con- 

f,,!li  k!^  *^  advance,  security  taken  for  the  old 
mdebjedness  and  the  new  advance  will  be  up- 
held: Hyinan  v.  Cuthbertson,  10  0.  R.  443- 

fh7ll'  «TV^v^-  ^-  ^^2;  or  where  there  is' 
the  bona  fide  belief  that  the  new  advance  will 

Bisk  V  Sleeman,  21  Gr.  250;  D 'Avignon  v.  Bom- 
erito  (1911)  20  O.  W.  R.  211,  77?.  Buf  the 
smallness  of  the  new  advance  is  strong  evi- 
dence that  the  true  object  was  to  secure  the  old 
il^Aft^^  "IV?"^^^"*'  ^  ^-  ^'  75;  Miller  v. 

636;  Bank  of  Montreal  v.  McTavish  (1867),  13 
Gr.  395;  and  it  is  not  an  advance  to  pay  off 
other  claims  at  the  debtor's  request,  taking  se- 
curity for  the  amount  so  paid  and  for  the  origi- 
nal debt:  Boyd  v.  Glass,  8  A.  R.  632;  D'AvL 

n""  w'x^''"'^"*^  ^^^1^)'  20  O.  W.  R.  211,  775,  3 
0.  W.  N.  158,  438;  and  the  true  nature  and  not 
the  form  of  the  transaction  must  be  looked  at: 

y.  B.  D.  27;  Madell  v.  Thomas,  [1891]  1  Q.  B. 
^60.  A  security  may  however  be  upheld  as  to 
the  new  advance  and  set  aside  as  to  the  old 
mdebtedness :  see  the  cases  cited  on  page  33 
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Bona  Fide  Conveyance  made  in  Considera- 
tion OF  A  Present  Actual  Bona  Fide  Sale  or 
Delivery  of  GooDs.-Security  for  the  price  of 
goods  to  be  delivered  will  be  upheld :  Ex  parte 
Sheen  1  Ch.  D^560;  Goulding'^v.  DeemL^g??! 
O.  R.  201;  or  where  m  good  faith  it  is  taken  to 
secure  the  price  of  new  goods  and  an  old  in- 
debtedness: Bell  V.  Robinson  (1909),  13  0.  W 
iv.  o7o. 

The  sale  or  delivery  must  be  to  the  debtor 
himself,  and  not  to  a  creditor  at  the  debtor's 
instance  m  such  a  way  as  to  enable  that  creditor 

^^^  ^^''fS^  "^^""^^  ^^°^fi*-  Stoddart  V.  Wilson, 
lb  U.  R.  17. 

Taking  security  in  the  very  transaction  in 
respect  of  which  the  claim  arises  is  not  objec- 
tionable: Ross  V.  Elliott  (1861),  11  C  P  221- 
Kerry  v.  James,  21  A.  R.  338. 

"  Fair  and  Reasonable  Relative  Value  "  is 
a  question  of  fact  in  each  case:  Cameron  v. 
Perrm,  14  A.  R.  565. 

'*  Valuable  Security  Given  Up."— The  se 
curity  must  be  one  upon  which,  if  the  creditor 
contmued  to  hold  it,  he  would  be  bound  to  place 

^  ^1?  "r.  f  ^i!^  '^-  ^V«°g^r,  24  A.  R.  72;  Miller 
V.  Reid,  4  A.  R.  479.  Therefore,  where  the  cre- 
ditor who  gets  security  gives  up  an  endorsed 
note,  and  the  endorser  is  thus  released,  the  as- 
signee, if  successful  in  an  attack  on  the  transae- 
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tion,  is  nut  bound  to  give  the  creditor  a  note 
endorsed  by  the  same  endorser :  Beattie  v  Wen- 
ger,  24  A.  R.  72.    Drafts  made  bv  a  creditor 
upon  and  accepted  by  an  agent  of  the  debtor 
who  had  money  of  the  debtor's  in  his  hands 
were  held  in  ]\riller  v.  Reid,  4  A.  R.  479,  to  be 
practically  the  same  as  acceptances  of  the  deb- 
tor himself  and  not  to  be  '*  valuable  securities  " 
which  had  to  be  restored  to  the  creditor  be- 
fore he  could  be  compelled,  under  the  similar 
but  wider  provision  of  the  Insolvent  Act,  to 
repay  the  amounts  received  by  him.    An  agree- 
ment in  the  nature  of  an  equitable  lien  on  the 
debtor's  goods  was  held  in  Ohurcher  v.  John- 
ston, 34  U.  C.  R.  528,  to  be  a  valuable  security, 
and  as  it  had  been  in  effect  released  in  consider- 
ation of  the  payment  there  in  question  the  as- 
signee's attempt  to  obtain  repayment  was  un- 
successful. 

Wages.— The  Wages  Act  is  R.  S.  O.  1914, 
c.  143.  It  provides  (section  3)  that  *'  where  an 
assignment  is  made  for  tlie  general  benefit  of 
creditors,  of  any  real  or  personal  property, 
the  assignee  shall  pay  in  priority  to  the  claims 
of  the  ordinary  or  general  creditors  of  the  as- 
signor, the  wages  of  all  persons  in  the  employ- 
ment of  the  assignor  at  the  time  of  the  mak- 
mg  of  the  assignment,  or  within  one  month  be- 
fore the  making  thereof,  not  exceeding  three 
months'  wages,  and  such  persons  shall  rank  as 
ordinary  or  general  creditors  for  the  residue, 
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if  any,  of  their  claims,"  and  (section  2)  in  the 
Act  ♦•  wages  shall  mean  and  include  wages  and 
salary  whether  the  employment  in  respect  of 
which  the  same  is  jmyable  is  by  time,  or  by 
the  job  or  piece   or  otherwise."     Under  the 
Insolvent  Act   of   1875    (section   <)1)    ''  clerks 
and  other  persons   in  the  employ  of  the  in- 
solvent "  were  given  priority  to  a  certain  ex- 
tent, but  the  decisions  placed  a  narrow  con- 
struction  on   the   words.     Tinder   the   similar 
provisions  of  the  English  Winding-up  Act,  and 
the  Canadian  Winding-up  Act,  it  has  been  held 
that  an  auditor  is  not  a  "  clerTi  or  servant  " 
and  is  not  entitled  to  prioritv:  In  re  Ontario 
Forge  and  Bolt  Co.,  27  O.  R.  230;  nor  a  manag- 
mg  director:  Re  Ritchie-Hearn  Co.   (1905),  6 
0.  W.  R.  474;  In  re  Newspaper  Pr^fiiletary 
Syndicate,  [1900]  2  Ch.  349;  even  f^li|^  he 
acts  also  to  some  extent  as  salesmanVjfe'S  E 
Walker  Co.,  Limited  (1913),  25  W.  L.  R.  164; 
nor  a  person  who  acts  as  secretary  of  one  com- 
pany and  registrar  of  another :  Cairney  v.  Back 
(1906),  22  Thnes  L.  R.  776;  nor  persons  receiv- 
ing a  fixed  annual  salary  to  supply  drawings 
and  articles  for  a  periodical  as  required:  In  re 
Beeton  &  Co.,  Limited,  [1913]  2  Ch.  279.    But  in 
the  last  cited  case  the  editress  of  a  department 
was  held  entitled  to  ])riority;  and  so  is  a  secre- 
tary  and    salesnum:    Re    S.    E.    Walker    Co., 
Limited,  (1913).  25  W.  L.  R.  KU;  ami  a  man  em- 
ployed to  deliver  coal  lo  customers  with  his  own 
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Times  r   R  m/b   w'  ^"  •■«  Klein  (1906)   22 

be  a  c  erk  nr  seLnf  ,      ''"I""""  """^  "'»« 
IJniite.1,  (IfllSl  'ch  070   /f  .^*?'™  *  0»- 

Limited  (1911)    030    r  Z    L^""^    ^''"*' 

dent  and  vice  p,  esidt,?'.^'  ^'  """^  ""«  P™«- 

31   O.   B    ogr'^'„:^'T'^".''- .^«»Sley  (1899), 
authori.^d  'sat;  ""''   ''""'•"^'  ^^  «   ^-^ 

menu:tr;;'jSLd  stHet?;  r*'  1 T^'"^- 

amount,    f  any   Lid  If  "'"'"'"'i    '"^'    ^e 

«-.  but  is  t^'XrJz^:iT^it^i 
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not  exceeding  in  all  three  months'  wages:  Mc- 
Larty  v.  Todd  (1912),  4  O.  W.  N.  172 

The  assignee  of  a  claim  for  wages  has  the 

n?OQ^"fn  n 't*^o  ^''^^^'•^  ^««  ^-  Friedman 
i-    V'J?.2,-  b  ^-  ^^'  ^«  ^^'•l^ck  and  Cline, 
Limited  (1911),  23  0.  L.  R.  165;  even  if  he  is 
the  assignee  of  a  large  number  of  claims  and  the 
assignments  have  been  made  before  the  assign- 
ment for  the  benefit  of  creditors :  Porterfields  v 
Hodgins  (1913),  29  O.  U  R.  409;  affirmed,  6  0.' 
vv.  N.2.  But  if  wages  are  paid  by  an  agent  of 
the  debtor  and  without  taking  an  assignment, 
there  is  no  priority:  Eastern  Trust  Co.  v.  Bos- 
ton Richardson  Mining  Co.  (1908),  5  E.  L  R 
558;  nor  is  there  priority  for  an  indebtedness  to 
a  boarding  house  keeper,  for  boarding  men 
under  an  arrangement  by  which  the  employers 
wei-e  to  pay  the  board  of  the  employees  as  part 
4  O  W  '^"'"°^'"^*^''^  =  ^^^^'^  V-  Machin  (1912), 

In  the  Wages  Act  of  1897  employment  "  by 
the  day  "  was  spoken  of.  A  man  who  is  em- 
ployed at  a  rate  per  hour,  without  any  agree- 
ment as  to  the  duration  of  the  employment,  is 
not  employed  ''by  the  day:"  Dunn  v  Sedziak 
(1908),7W.L.R.563.  ^    -Sedziak 

7.  No  person  other  than  a  permanent  and 
bona  fide  resident  of  Ontario  shall  be  as- 
signee under  an  assignment  within  tlie  pro- 
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Visions  of  this  Act,  nor  shall  any  assignee 
delegate  Ins  duties  as  assignee  to  or  apj^int 
as  deputy  any  person  who  i«  not  a  perman- 
ent and  horn  fi,h  resident  of  Onterio;  and 
no   charge   shall   be  made   or  recoverable 
against  the  assignor  or  his  estate  for  any 
services  or  other  expenses  of  any  such  as- 
^piee,  deputy  or  delegate  of  any  assignee 
I1VV.\  .^  Pcin^anent  and  bona  fide  resi- 
dent of  Ontario.    10  Edw.  VII.  c.  64,  s.  7. 

When  an  assignment  is  made  to  a  person 

a^edT^^^^^^^       f  rovinee,  but  the  estate  ifman 
aged  and  wound  up  by  that  person's  partner 

cXer:.  ,"h'""*^^^''  commission  cannoTbe  re-' 
covered  by  tlie  assignee,  nor  can  he  deduct  from 
the  money  received  by  him  his  expenses  and  c^s 
l-arsements  m  connection  with  the  estate-  Ten- 
nant  v.  Macowan,  24  A.  R.  ]32. 

8  Every  assignment  made  under  this 
Act  for  the  general  benefit  of  creditors,  if 
the  property  is  described  in  the  words  ^'  all 
my  personal  property  which  may  be  seized 
and  sold  under  execution  and  all  my  real 
estate  credits,  and  effects,"  or  in  words  to 
the  like  effect,  shall  vest  in  the  assignee  all 
the  real  and  personal  estate,  rights,  pro- 
perty, credits,  an  ]  e  fects,  whether  vested  or 
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coiitiiigeiit,  belonging  to  tlie  aHsignor  at  the 
time  of  the  assignment,  except  such  as  are 
by  law  exempt  from  seizure  or  sale  under 
execution,  subject,  liowever,  as  regards 
land,  to  the  i)rovisions  of  The  Hegistry  Act 
and  The  Land  Titles  Act.  10  Edw  VII  c 
64,  s.  8. 

Form  of  AssioNMENT.—The  form  of  assign- 
ment in  common  use  is  as  follows : 

Indenture,  made  the  day  of 

A.D.  1914,  in  pursuance  of  the  Assignments  and 
Preferences  Act,  and  under  every  other  Law 
and  Statute  applicable  to  Assi^ments  and  Con- 
veyances of  Real  and  Personal  Property. 

Between  the  "  Debtor,"  of  the 

first  part,  the  **  Assignee,"  of  the 

second  part,  and  the  several  firms,  persons  and 
corporations  who  are  creditors  of  the  Debtor, 
hereinafter  called  the  "  Creditors,"  of  the 
third  part. 

Whereas  the  Debtor  hath  heretofore  carried 
on  business  at  as  and  being 

unable  to  pay  his  creditors  in  full,  hath  agreed 
to  convey  and  assign  to  the  Assignee  all  his 
estate,  real  and  personal,  for  the  purpose  of 
paying  and  satisfying  the  claims  of  his  credi- 
tors ratably  and  proportionately,  and  without 
preference  or  priority. 
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Now  this  indenture  witnesseth  that  in  con- 
sideration of  the  premises  and  of  the  sum  of 
one  dollar,  the  Debtor  doth  hereby  grant  and 
assign  to  the  Assignee,  his  heirs,  executors, 
administrators  and  assigns,  all  his  personal 
property  which  may  be  seized  and  sold  under 
execution,  and  all  his  real  estate,  credits  and 
effects. 

To  have  and  to  hold  the  same  unto  the  As- 
signee, his  heirs,  executors,  administrators  and 
assigns,  respectively,  according  to  the  tenure 
of  the  same. 

Upon  trust  that  the  Assignee,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  shall  sell 
and  convey  the  real  and  personal  estate  and 
convert  the  same  into  money,  and  collect  and 
call  in  the  debts,  dues  and  demands  of  the 
debtor. 

And  it  is  hereby  declared  that  the  Assignee, 
his  heirs,  executors,  administrators  and  as- 
signs, shall  stand  possessed  of  the  moneys  de- 
rived from  the  sale  of  the  real  and  personal 
estate,  and  the  moneys  collected  and  called  in, 
and  other  moneys  which  the  Assignee,  his  heirs, 
executors,  administrators  and  assigns  shall  re- 
ceive for  or  on  account  of  the  premises  here- 
inbefore assigned,  upon  trust,  in  the  first  place, 
to  pay  the  costs  of  and  incidental  to  the  pre- 
paration   and    execution    of    these    presents; 
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secondly,  to  deduct  and  retain  such  remunera- 
tion as  shall  be  voted  or  fixed  for  the  Assignee 
under  the  provisions  of  the  said  Act;  and, 
thirdly,  to  pay  the  debts  and  liabilities  of  the 
Debtor  to  the  Creditors,  respectively,  ratably 
and  proportionately  and  without  preference  or 
priority,  and  the  surplus,  after  payment  of  all 
claims,  costs,  charges  and  expenses  in  full,  to 
hand  over  to  the  Debtor. 

The  Debtor  appoints  the  Assignee,  his  heirs, 
executors,  administrators  and  assigns,  his  law- 
ful attorney  irrevocable  in  his  name  to  do  all 
matters  and  things,  make,  sign,  seal  and  execute 
all  deeds,  documents  and  papers  necessary  to 
more  fully  perfect  in  him  the  title  to  the  lands, 
premises,  goods  and  chattels,  debts,  dues  and 
demands  hereby  assigned  or  intended  so  to  be, 
and  to  do  all  other  acts,  matters  and  things 
necessary  to  enable  the  Assignee  to  carry  into 
effect  these  presents. 

And  it  is  hereby  declared  that  if  it  shall  be 
in  the  interest  of  the  Creditors  so  to  do  the 
Assignee  may  sell  the  book  debts  or  any  por- 
tion thereof  either  by  public  auction  or  private 
contract. 

And  the  Creditors  hereby  assent  to  this 
assignment. 

In  witness  whereof,  etc. 
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The  declaration  in  section  5  of  R    S    0 
1897  c.  147,  that  an  assignment  using  the  words 
of  the  section  ''  shall  be  valid  and  sufficient," 

lofn  .T'**^^  ^^^"^  *^^«  Consolidated  Act  of 
1910,  and  from  the  present  revision,  no  doubt  as 
not  addmg  anything  to  the  later  and  more  im- 
portant vesting  clause  of  the  section. 

At  common  law  a  valid  assignment  might 

a'^H  V  ^^^'''^''y  ^^  possession  of  goods 
and  chattels  to  a  trustee  to  hold  for  creditors  • 
Nehes  V.  Maltby,  5  O.  R.  263;  and  the  execution 
ot  a  statutory  assignment  by  the  assignee  is  not 

nroM  a  pV"'""^ ''"«''*  ^- *'""''' 

A  statutory  assignment  has  no  extra-terri- 
torial effect:  Macdonald  v.  Georgian  Bay  Lum- 
ber Co,  2  S.  C.  R.  364;  nor  will  it  pass  rights  of 
action  for  personal  wrongs,  such  as  slander 
and  alienation  of  wife's  affections:  White   v 
Elliott,  30  U.  C.  R.  253;  or  trespass:  Smith 
V.  Commercial  Union  Ins.  Co.,  33  U.  C.  R  529- 
or  injury  to  credit:  Tucker  v.  Bank  of  Ot- 
tawa, 4  O.  W.  N.  1189;  or  deceit  on  sale  of 
land:  McGregor  v.  Campbell  (1909),  19  Man 
L.  R.  38,  11  W.  L.  R.  153;  nor  the  benefit  of  a 
covenant  to  indemnify  the  assignor  against 
payment  of  a  mortgage:  Ball  v.  Tennant,  21 
A.  R.  602.    But  see  In  re  Perkins,  Poyser  v 
Beyfus,  [1898]  2  Ch.  182. 
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In  Ontario  the  words,"  all  the  real  and  per- 
sonal estate,  rights,  property,  credits  and  ef- 
fects," are  treated  as  the  governing  ones,  and 
the  words,  **  except  such  as  are  by  law  exempt 
from  seizure  or  sale  under  execution,"  as  de- 
fining a  limited  exception  from  the  general 
scope  of  the  document:  Ke  Unitt  and  Prott, 
23  0.  R.  78;  Reinhardt  v.  Hunter  (1905),  6 
O.  W.  R.  421 ;  but  in  Manitoba  it  has  been  held 
that  the  Act  should  be  construed  in  a  restricted 
sense,  and  that  only  what  can  be  gotten  at 
under  execution  (or  by  other  legal  proceedings 
— as  is  provided  in  the  Manitoba  Act),  passes 
under  an  assignment:  McGregor  v.  Campbell 
(1909),  19  Man.  L.  R.  38,  11  W.  L.  R.  153.  But 
in  practice  the  difference  would  probably 
amount  to  very  little. 

In  Ontario  an  unascertained  interest  in  the 
estate  of  the  assignor's  father  has  been  held  to 
pass  under  an  assignment:  Reinhardt  v. 
Punter  (1905),  6  O.  W.  R.  421;  and  a  right  to 
revoke  a  revocable  mandate:  Halwell  v.  Wil- 
mot,  24  A.  R.  628. 

An  action  by  the  assignor  for  a  debt  or 
other  cause  of  action,  which  will  pass  to  the 
assignee,  abates  when  the  assignment  is  made 
and  must  be  revived.  If  it  is  not  revived  the 
defendant  should  move  that  it  be  revived  or 
dismissed :  Cameron  v.  Eager,  6  P.  R.  117.  If 
the    action    is    revived    by    the    assignee,    he 
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becomes  liable  for  the  costs  from  the  beginninr  • 
in  re  London  Drapery  Stores,  [1898]  2  Ch.  684. 

Goods  held  on  consignment  for  sale  do  not 
pass  tinder  an  assignment,  and  the  owner  is 
not  because  of  the  assignn-nt  deprived  of  the 
right  to  take  back  the  goods  and  forced  to  rank 
tor  their  value;  Langley  v.  Kahnert  (1904),  7 

S.  a  R  397  '  ^^^^^'  ^  ^'  ^'  ^-  ^^^'  (^^^^)^^^ 

An  assignment  for  the  benefit  of  creditors 
IS  not  a  breach  of  a  condition  in  a  will  against 
seilmg  or  otherwise  bequeathing  the  place:" 
Ryan  V.  Malone  (1908),  11  0.  W.  R.  575;  nor 
does  It  avoid  a  poUcy  of  fire  instance  as  an 
assignment  without  permission,  under  the  statu- 
tory condition :  Wade  v.  Rochester  German 
Fire  Ins.  Co.  (1911),  23  O.  L.  R.  635. 

And  a  provision  in  a  mortgage  that  upon  an 
assignment  for  the  benefit  of  creditors  by  the 
mortgagor  the  mortgaged  property  shall  re- 
vert to  the  mortgagee,  does  not  bar  the  as- 
signee's right  to  redeem:  Woodstock  v.  Wood- 
stock Automobile  Manufacturing  Co  n913) 
5  0.  W.  N.  540.  ^       ^' 

An  assignment  by  which  a  debtor  "  accord- 
ing to  his  estate  and  interest  therein  "  assigns 
all  his  real  estate  is  not  '*  in  words  to  the  like 
eflPect  "  as  those  in  the  section  and  passes  only 
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the  limited  estate  mentioned  in  it:  Canadian 
Fort  Huron  Co.  v.  Burnett  (1907),  5  W.  L.  R. 

"  Exempt  From  Seizure  or  Sale  Ijnder  Ex- 
ecution/'-These  words  refer  to  the  Pxemn- 
tions  under  the  Execution  Act     'SO  1914  c 
80:  Re  TJnitt  and  Prott,  23  G.  R.  78,  the  pro- 
visions of  which  are  as  follows : 

"3.  The  following  chattels  shall  be  exempt 
from  seizure  under  any  writ  issued  out  of  any' 
Court,  namely : 

(o)  The  beds,  bedding  and  bedsteads  (in- 
cluding cradles),  in  ordinary  use  by  the  debtor 
and  his  family; 

(b)  The  necessary  and  ordinary  wearing 
apparel  of  the  debtor  and  his  family ; 

(c)  One  cooking  stove  with  pipes  and  fur- 
nishings, one  other  heating  stove  with  pipes 
one  crane  and  its  appendages,  one  p- '  of  and- 
irons, one  set  of  cooking  utensils,  .  pair  of 
tongs  and  a  shovel,  one  coal  scuttle,  one  lamp, 
one  table,  six  chairs,  one  waslistand  with  furn- 
ishings, six  towels,  one  looking-glass,  one  hair 
brush,  one  comb,  one  bureau,  one  clothes  press, 
one  clock,  one  carpet,  one  cupboard,  one  broom' 
twelve  knives,  twelve  forks,  twelve  plates,' 
twelve  tea  cups,  twelve  saucers,  one  sugar  basin, 
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one  milk  jug,  one  teapot,  twelve  spoons,  two 
pails,  one  waslitub,  one  scrubbing  brush,  one 
blacking  brush,  one  washboard,  three  smooth- 
ing irons,  all  spinning  wheels  and  weaving 
looms  in  domestic  use,  one  sewing  machine  and 
attachments  in  domestic  use,  thirty  volumes  of 
books,  one  axe,  one  saw,  one  gun,  six  traps,  and 
such  fishing  nets  and  seines  as  are  in  common 
use,,  the  articles  in  this  sub-division  enumerated, 
not  exceeding  in  value  $150; 

(d)  All  necessary  fuel,  meat,  fish,  flour  and 
vegetables,  acttially  provided  for  family  use, 
not  more  than  sufficient  for  the  ordinary  con- 
sumption of  the  debtor  and  his  family  for  thirty 
days,  and  not  exceeding  in  value  $40; 

(e)  One  cow,  six  sheep,  four  hogs,  and 
twelve  hens,  in  all  not  exceeding  the  value  of 
$100,  and  food  therefor  for  thirty  davs,  and  one 
dog; 

(/)  Tools  and  implements  of  or  chattels  or- 
dinarily used  in  the  debtor's  occupation,  to  the 
value  of  $100;  but  if  a  specific  article  claimed 
as  exempt  be  of  a  value  greater  than  $100,  and 
there  are  not  other  goods  sufficient  to  satisfy 
the  writ,  such  article  may  be  sold  bv  the  sheriff 
who  shall  pay  $100  to  the  debtor  out  of  the 
net  proceeds,  but  no  sale  of  such  article  shall 
take  place  unless  the  amount  bid  therefor  shall 
exceed  $100,  and  the  cost  of  sale  in  addition 
thereto. 
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4.  Ihe  debtor  may  in  lieu  of  tooJs  and  im- 
plements of  or  chattels  ordinarily  used  in  his 
occupation  referred  to  in  clause  (f)  of  sec- 
tion 3  elect  to  receive  the  proceeds  of  the  sale 
thereof  up  to  $100,  in  which  case  the  officer 
executing  the  writ  shall  pay  the  net  proceeds  of 
tne  sale,  if  the  same  do  not  exceed  $100,  or  if 
the  same  exceed  $100,  shall  pay  that  sum  to  the 
debtor  m  satisfaction  of  the  debtor's  right  to 
exemption  under  clause  (f). 

5.  The  sum  to  which  a  debtor  is  entitled 
under  clause  (f )  of  section  3  or  under  section  4. 
shall  be  exempt  from  attachment  or  seizure  at 
the  instance  of  a  creditor.'' 

The  debtor  can  do  what  he  likes  with  these 
exemptions  or  their  proceeds:  Temperance  In- 
ce  Co.  V.  Coombe,  28  C.  L.  J.  88;  Field  v. 
'.  22  A.  R.  449;  and  a  judgment  creditor 
-ot  rltach  money  payable  in  respect  of  in- 
surance upon  them:  Osier  v.  Muter,  19  A  R  94- 
nor  will  a  transfer  of  them  be  set  aside  as  pref- 
erentml :  Bates  v.  Cannon  (1908),  18  Man.  L.  R. 
7,  8  W.  L.  R.  575,  for  there  can  be  no  fraud 
upon  creditors  in  dealing  with  property  credi- 
tors cannot  reach :  McPherson  v.  Temiskaming 
Lumber  Co.  (1911),  3  O.  W.  N.  36.    (Reversed 
in  the  Judicial  Committee  on  the  construction 
ot  the  Execution  Act,  and  therefore  also  on  the 


68 


ONTARIO  ASSIONMBNTS  ACT. 


merits,  [1913]  A.  C.  145);  and  see  Canadian 

(1905),  10  0.  L.  R.  273. 

As  to  chattels  "  ordinarily  used  "  in  the 
debtor  s  occupation,  see  Wright  v.  Hollings- 
iieaa,  JJ  A.  R.  1. 

Assignment,  How  Made.— A  company  incor- 
porated under  the  Joint  Stock  Companies'  Let- 
ters  Patent  Act,  may  make  an  assignment,  and 
this  may  be  done  under  the  authority  of  the  di- 
rectors without  consultation  with  the  sharehold- 
ers: Whiting  V.  Hovey,  13  A.  R.  7;  14  S.  C.  R. 
01&;  and  where  an  assignment  has  been  made 
by  a  company  with  the  approval  of  the  ma- 
jority of  Its  creditors,  and  there  are  no  special 
circumstances  making  it  advisable  to  use  the 
machmery  of  the  Winding-up  Act,  the  Court 
may,  m  the  exercise  of  its  discretion,  refuse  to 
make  a  winding-up  order,  and  allow  the  ad 
ministration  of  the  assets  to  proceed  under  the 
assignment:  Wakefield  Rattan  Co.  v.  Hamilton 
Whip  Co.,  24  O.  R.  107 ;  In  re  Wm.  Lamb  Manu- 
facturing Co    (1900),  32  0.  R.  243;  Re  Maple 
^f    .u  ^\7  ^^  ^™^)'  2  O.  L.  R.  590;  In  re 
nonJ7J^'''r  ^^"'^  ^^-  (1^^^)'  2  0.  W.  R.  834; 

1  q?t  '  l?n\  Vf '  ^"  ''  ^'^^^S  Lumber  Co 
0911),  23  0.  L.  R.  255.  Service  on  the  assignee 
IS  not  good  service  of  a  petition  to  wind  up  the 
company  of  which  he  is  assignee:  In  re  Rodney 
Casket  Co.  (1906),  12  O.  L.  R.  409. 
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An  assignment  may  be  made  bv  a  firm,  but 
one  partner  cannot  assign  the  firm' assets  with- 
out the  consent  of  his  co-partner,  and  in  practice 
It  IS  always  ad.  Isable  to  have  sucli  an  assign- 
ment executed  by  one  of  the  partners  in  the  firm 
name,  and  also  by  all  the  partners  in  their  in- 
dividual names :  Nolan  v.  Donnelly,  4  O.  B.  440; 
Nelles  y  Maltby,  5  0.  R.  263;  Cameron  v.  Stev- 

rrT'  ?rP.^:'^^^'  Stevenson  v.  Brown  (1863), 
9  L.  J  (0.  S.)  110;  Barber  v.  Wills,  13  O.  W.  R. 
870.  An  assignment  made  by  a  firm  in  which 
there  is  an  infant  partner,  will  not  pass  the  in- 
lant  s  interest :  Powell  v.  Calder,  8  O.  R.  505  • 
and  see  Lovell  v.  Beauchamp,  [1894]  A.  C.  607.' 

An  assignment  executed  in  their  individual 
names,  by  partners  in  a  firm,  purporting  to  as- 
sign 'all  t,ieir  estate,"  etc.,  conveys  the  separ- 
ate estate  of  each  partner,  as  well  as  ihe  part- 
ners>  >  estate:  Nelles  v.  Maltby,  5  O.  R.  263; 
Ball  •     f ennant,  25  O.  R.  50 ;  21  A.  R.  602. 

Composition  agreements  sometimes  contain 
a  provision  that  on  default  in  payment  a  named 
person  may  execute  an  assignment  for  the  bene- 
ht  of  creditors  as  attorney  for  the  debtor.  This 
would  appear  to  be  proper:  Furnivall  v  Hud- 
son, [1893]  1  Ch.  335. 

Registration  of  Assignment.— Tf  tlie  assi«^n- 
ing  debtor  owns  an./  lands  or  anv  interest"in 
any  lands  the  assignment  should  at  once  be 
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in  which  the  lands  are  rf uate,  or  in  the  prooer 
Land  Titles  Office.  If  not,  the  debtor  may  not- 
withstanding the  assignment,  convey  the  lands 
or  his  mterest  to  a  bona  fide  purchaser,  who 
may  thus  gam  priority  over  the  assignee. 

powER.— If  a  man  purchases  land  which  is 
subject  to  a  mortgage  and  then  makes  an  assign- 
ment for  tlie  benefit  of  his  creditors  the  equity 
of  redemption  passes  to  the  assignee  free  from 
any  claim  for  dower  of  the  assignor's  wife- 
Gardner  v.  Brown,  19  O.  R.  202;  In  re  Luck- 
h    dt  (1898),  29  O.  R.  111.    If/however   the 
land  IS  unincumbered,  or  if  the  incumbrance  has 
been  created  by  the  assignor,  the  inchoate  right 
of  dower  of  his  wife  is  not  affected  by  the  as- 
signment for  the  benefit  of  creditors,  and  a  re- 
^ase  of  dower  should  be  obtained:  Standard 
Realty  Co.  v^  Nicholson  (1911),  24  O.  L.  R.  46; 
Gemmill  v.  Nelligan  (1895),  26  O.  R.  307     If 
land  is  purcT.ased  and  dealt  with  for  partner- 
ship piirposes  there  is  no  right  to  dower:  In  re 
Music  Hall  Block,  Dumble  v.  Mcintosh,  8  0.  R. 

9.  Every  a«P' ,vimeiit  for  the  general 
beneht  of  creditors  whether  it  is  or  is  not 
expressed  to  be  made  under  or  in  pursuance 
ct  this  Act,  and  whether  the  assignment  does 
or  does  not  include  all  the  real  and  personal 
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estate  of  the  assignor,  shall  vest  the  estate, 
whether  real  or  personal  or  pai-tly  real  and 
partly  personal,  thereby  assigned  in  the  as- 
signee therein  named  for  the  general  benefit 
of  creditors,  and  such  assign' nent  and  the 
property  thereby  assigned  p  all  be  subject 
to  all  the  provisions  of  thi  Act,  and  the 
same  shall  apply  to  the  assignee  named  in 
such  assignment.    10  Edw.  VII.  c.  64,  s.  9. 

An  assignment  confined  in  terms  to  personal 
proi>erty  only  was  held  not  to  be  within  R.  S.  O. 
188v,  c.  124:  Blain  v.  Peaker,  18  O.  R.  109; 
and  the  principle  of  this  case  was  carried 
further  in  subsequent  cases  in  which  it  was  held 
that  excepting  from  tlie  assignment  the  as- 
signor's book  debts  to  even  r.  smaH  amount  took 
it  out  of  the  Act.  This  section  was  added  by 
58  V.  c.  23,  to  overcome  tiu.^  difficu  ,  and  to 
prevent  advantage  beinj<  taken  of  a  -.on-statu- 
tory form  of  assignment. 

But  an  assignmeni  t^  spectHed  assets  for 
ratable  distribution  among  specified  creditors 
is  not  within  the  Act,  and  may,  therefore  (in 
those  Provinces  where  statutory  assignments 
must  be  made  to  official  assignees),  bf  made  to 
a  person  not  an  official  assignee:  Canadian 
Bank  of  Commerce  v.  Davidson  (1910)  15  W 
L.  R.  530. 
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M^J-1,  *°  «'^:S°"«"t  excepted  shares  not 

IhonlH^ri^T.  "'"'  "™"'^«<'  *«*  tte  assignor 

was  Laid  1?:;:'  "'  '■''''*^  ^•'^  ">«  assignee  U 
was  held  that  the  assignee  could  not  maintain 

transtr  f^^V"  ^'""P''"^  *»  compel  the 
JTi,    ?f  "'*  ^'""•««=  Armstrong  v.  Merch 
ants^Mantle  Manufacturing  Co.  (1900)    32  0. 

10.  If  an  assignor  executing  an  assign- 
ment under  this  Act  for  the  general  bene- 
fit ot  his  creditors  owes  debts  both  individu- 
ally and  as  a  member  of  a  partnership,  or 
as  a  member  of  different  partnerships;  the 
claims  shall  rank  first  upon  the  estat^  by 
which  the  debts  they  represent  were  con- 
tracted, and  shall  only  rank  upon  the  other 
or  others  after  all  the  creditors  of  such 
other  estate  or  estates  have  been  paid  in  full. 
10  Edw.  VII.  c.  64,  s.  10. 

ti./!j''-'""'f  of. '^''''■""'"•'"  '^  *a'  adopted  in 
the  administration  of  estates  in  insolvency,  and 

under  certain  circumstances  in  Chancery.    The 

sub,iect  IS  fully  discussed  in  Kobson's  Law  of 

Bankruptcy,  7th  ed.,  p.  G90,  et  seq.,  p.  717,  e 

S  «i"'^,f '  ?""''  "^  '^<'™"t»  ^-^  Ha".  6  0.  B 
644,  653;  Martm  v.  Evans,  fi  0.  R.  2.S8j  Be  Uc- 

Donagh  V  Jephson,  16  A.  R.  107;  In  re  Ran- 
dolph, 1  A.  B.  315;  Re  Baker,  3  Ch.  Ch  499- 
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Ontario  Bank  v.  Chaplin,  20  S.  C.  R.  152;  In 
re  Harper  Wilson,  2  A.  R.  151. 

The  test  of  the  application  of  the  rule  is 
whether  there  are  joint  debts  and  separate 
debts,  and  not  whether  there  are  Joint  assets 
and  separate  assets:  Frost  and  Wood  Co  v 
Stoddart  (1908),  12  0.  W.  R.  230,  688, 1133;  and 
the  estate  to  which  recourse  may  be  had,  is  the 
estate  by  which  the  debt  was  contracted;  it 
makes  no  difference  which  estate  was  to  benefit 
by  the  transaction  resulting  in  the  debt :  Gordon 
V.  Matthews  (1909),  18  0.  L.  R.  340,  at  p.  344. 

Where  a  creditor  has  i  claim  against  a  part- 
nership and  a  partner,  for  instance  on  the 
joint  and  several  note  of  a  firm  and  an  in- 
dividual member  thereof,  he  may  prove  his 
claim  against  either  the  partnership  estate  or 
the  estate  of  the  partner :  Gordon  v.  Matthews 
(1909),  18  O.  L.  R.  340, 19  O.  L.  R.  564.  Whether 
he  must  make  his  election  to  prove  his  claim 
against  only  one  of  the  two  estates  has  not  been 
decided  under  the  present  Act,  but  there  are 
obiter  dicta  in  Gordon  v.  Matthews  in  favour 
of  the  view  that  he  may  prove  his  claim  against 
both  estates.    A  contrary  view  was  taken  in  In 
re  Chaffey,  30  U.  C.  R.  64,  of  the  construction 
of  the  similar  section  of  the  Insolvent  Act  of 
1864,  and  in  Frost  and  Wood  Co.  v.  Stoddart 
(1908),   12  O.  W.   R.   230,   688,   1133,  of  the 
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ir'tw'""  "/  ''■^  '•^*'''°  "f  *■'«  Assignments 
settled!      ""  '  '"  *•"**  **■*  P°'"*  '«  °°' 

Acting  as  inspector  of  the  partnership 
estate  IS  not  in  itself  an  election  to  prove 
agamst  that  estate,  for  an  inspector  nee<J  not  be 
a  creditor;  and  a  claim  proved  against  one 

Z  ^  ,'  "^""J  '^  ^'"'*  ''^f"™  «  dividend  has 
been  declared:  Gordon  v.  Matthews  (1909)  18 
O.  h.  B.  340,  19  0.  L.  R.  564.  '' 

The  section  applies  in  the  case  of  any  osten- 
sible partnership,  as  for  instance,  where  anln- 
tant  is  held  out  as  a  partner:  CodviUe  George- 
^n  Co  V.  Smart  (1907),  15  0.  L.  B.  307.  Bnt 
where  two  men  carried  on  two  separate  part- 
nership businesses  the  whole  of  the  assefs  of 
both  businesses  were  pooled,  and  the  two  busi- 

LT^ ''""""'  ""  "^  ""«'  "»  *«  creditors  of 

ri9  •)>   oTS'  Tl"*^  ^''"''"y^  B«  Gillespie 
(1913),  23  Man.  L.  B.  5,  23  W.  L.  E.  45. 

«n  J''^"?f »°.  <'»«s  not  apply  unless  there  is 
an  administration  of  separate  estate  and  joint 
estate,  so  that  creditors  having  elahns  ag^fns 
an  assignor  as  a  partner  in  a  former  fir^  Tre 

r  H-f  *"  T^  P""  P««™  ^"h  !>!«  subsequent 
^editors :  Macdonald  v.  Balfour,  20  A.  E^ 

Moorehouse  v.  Bostwick,  11  A.  b!  76,  anda^-' 

tirmg  partner  may  after  dissolution  ot  the  fim 
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and  payment  of  its  liabilities  rank  against  the 
estate  of  the  continuing  partner  for  the  amount 
which  the  latter  has  agreed  to  pay  him  for  his 
interest  in  the  firm:  Hall  v.  Lannin  (1879),  30 
C.  P.  204.  Under  the  similar  section  of  the  In- 
solvent Act  it  was  held  that  where,  after  the 
dissolution  of  a  firm,  the  business  was  carried 
on  by  one  partner,  who  subsequently  became  in- 
solvent, the  creditors  of  the  partnership  were 
entitled  to  priority  as  far  as  certain  assets  of 
the  partnership  still  in  existence  were  con- 
cerned: Ee  Walker,  6  A.  E.  169.  But  where 
goods  are  sold  to  a  person  who  afterwards 
forms  a  partnership  and  brings  the  goods  in  as 
part  of  the  partnership  stock,  the  vendor  cannot 
rank  against  the- partnership :  In  re  Simmons, 
20  L.  C.  Jur.  296. 

A  solvent  partner  may  prove  against  the 
estate  of  an  insolvent  partner  for  the  amount 
due  to  the  former  in  respect  of  the  partnership 
transactions:  In  re  Head,  [1894]  1  Q.  B.  638; 
and  in  the  administration  by  the  Court  of  the 
estate  of  a  deceased  insolvent  partner,  the  as- 
signee for  the  benefit  of  the  creditors  of  the 
surviving  partner  may  rank  for  the  balance  due 
to  him  upon  an  adjustment  of  the  partnership 
accounts,  in  respect  of  capital  contributed  and 
partnership  liabilities  paid :  In  re  Ruby,  Trusts 
Corporation  of  Ontario  v.  Ruby,  24  A.  R.  509. 
So  too  where  a  liability  has  been  incurred  by  a 
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partner.  Baker  v.  Dawbarn  (1872),  19  Gr.  113. 

v,l.?f ""/ll  "*■   ""^Jority   in   number   and 
va  ue  of  the   creditors  who  have'  proved 

under  «n  ^"^^'  *""*'  "'  *°^  «»  «««ig«e 
3  of  L.  "^^'Snment  to  which  sub-section 
3  of  section  6  applies,  a  person  residing  in 
the  county  or  district  in  which  the  assignor 
res  ded  or  carried  on  business  at  the  ttoe 
ot  the  assignment. 

(2)  An  assignee  may  be  removed  and 
another  substituted,  or  an  additional  T^ 
signee  appointed  by  the  Judge. 

(3)  Where  an  assignee  dies  a  new  as- 

T7r^^  "PP''^*^'^ «  *«  manner  pro- 
vided  by  sub-section  2. 

(4)  Where  a  new  or  additional  assignee 
IS  appointed  the  estate  shall  vest  S  C 
or  in  him  jointly  with  his  co-assigne  wS 
out  a  conveyance  or  transfer,  and  heXll 
register  a  verified  copy  of  the'  resolution  of 
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the  creditors  or  of  the  order  appointing 
him  in  the  office  in  which  the  assignment 
was  registered. 

(5)  A  verified  copy  of  the  lesohition 
or  of  the  order  may  be  registered  in  the  pro- 
per registry  or  land  titles  office  and  the  re- 
gistration thereof  shall  have  the  same  effect 
as  the  registration  of  a  conveyance.  10 
Edw.  VII.  c.  64.  s.  11. 

"•A  Majority    .     .    .    May  Substitute.'* 
-—Before  the  amendment  made  in  1890,  an  as- 
signee could  be  removed  only  by  the  Court 
upon  special  application.     The  creditors  now 
have  the  matt'i-  in  their  own  hands,  as  to  the 
removal,  though  the  area  from  which  the  new 
assigne.3  may  be  chosen  is  limited :  see  section  7. 
Only  creditors  who  have  proved  claims  can 
vote  on  a  motion  to  change  the  assignee,  ard  by 
section  26  (1)  when  a  claim  is  proved  **  such 
vouchers  as  tne  nature  of  the  case  admits  of  " 
must  be  furnished.     Upon  other  questions  a 
creditor  may  vote  without  provmg  his  claim 
unless  his  vote  is  disputed:  section  24. 

Under  similar  provisions  in  insolvent  Acts 
it  has  been  contended  that  al]  the  claims  which 
have  been  proved  must  be  taken  into  considera- 
tion and  not  merely  the  clauns  of  the  creditors 
present  or  represented  at  the  meeting  at  which 
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the  question  of  the  choice  or  removal  of  the  as- 
sigiiee  ,s  dealt  with.  But  sub-sections  V and  5 
of  the  present  section  refer  to  -  the  resolution 

that  a'r  -^^'f'  >"^  ''  ^""^^  ^«^''"'  ti^ereforet 
that  a  majority  m  number  and  value  of  the 
creditors  who  Imve  proved  claims  and  are  pres 

Z  clnT'^'^lf  ^'  "  '^^'y  constituted  mee. 
lug  can  remove  the  assignee. 

mJl  i'  "'''''•'■  """*  T"^'**  "P™  «  »««»"  to  re- 
move an  assignee  the  votes  of  the  creditors  are 

This  ,s  the  basis  even  m  the  very  analogous  case 
of  the  consent  required  under  section  6"  to  nitke 

thelerir^rr"*  '"  "°  "'''«°««  »«>«'•  than 
the  sheriff.    But  upon  a  motion  under  the  pres- 

as  ;:uTs  """  °"''!  "e  a  majority  in  number 
tl-T  f  "  majority  in  value,  a  provision 
which  safeguards  the  interests  of  the  credZs 
having  small  claims.    As  far  as  the  ''value  •' 

^5  thJTf  "  7"<^«™«'J  the  basis  of  section 
-5  should,  It  would  seem,  he  followed,  though 

\c?s  tbrr"'"""  '™"'"'  P™"^'»°^  in  othfr 
Acts  the  face  amount  of  the  claims  has  been 

treated  as  the  basis  of  voting  power  S 
m  practice  the  number  of  the  claimants  is 
nearly  alw.ys  the  deciding  factor,  and  whether 
the"  valve  "  is  to  be  the  face  amount  or  the 
voting  value  under  section  25,  is  not  often  of 
much  importance.  "■len  or 
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Where  an  assignment  has  been  made  of 
partnership  assets  and  separate  assets  the  part- 
nership creditors  ought  prima  facie  to  have  the 
right  to  decide  as  to  the  assignee  to  act  for 
them  and  the  separate  creditors  as  to  the  as- 
signee to  act  for  them,  buc  there  might  be,  if 
that  is  the  proper  rule,  different  assignees  and 
possible  conflict.     The   lartnership  creditors 
have,  however,  a  secondary  interest  in  the  sep- 
arate assets  and  are,  subject  to  the  prior  right 
of  the  separate  creditors,  creditors  of  the  in- 
dmdual  partners,  and  the  separate  creditors 
hav-  a  secondary  interest  in  the  partnership 
assets.    It  would  seem,  therefore,  more  reason- 
able that  all  the  creditors,  partnership  and  sep- 
arate, should  be  allowt  i  to  vote  on  tl  e  question 
of  removal.    This  was  the  view  taken  under  the 
analogous  provisions  of  the  Insolvent  Act  of 
1864:  Luxton  v.  HamUton  (1864),  10  L.  J.  334. 

Difficulty  sometimes  arises  as  to  the  remun- 
eration and  expenses  of  the  removed  assignee. 
No  provision  is  made  for  any  summary  mode 
of  settling  disputes  of  this  kind.  The  assignee 
would  no  doubt  have  a  lien  on  anv  assets  he 
could  obtain  control  of,  and  his  claim'would  have 
to  be  paid  under  protest,  and  these  assets  ob- 
tained from  him,  or  an  account  would  have  to 
be  taken  by  the  Court.  See  In  re  Tilsonburgh 
Lake  Er-^  and  Pacific  R.  W.  Co.,  24  A.  R.  378* 
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"  Ah  ASSIOKEE  MAV  BE  EbMOVEO     .  BV 

THE  Judge.  "-As  to  the  "  judge  "  to  whom  iZ 
applaeation  should  be  ^ade.'sef  the  n'ottrsee 

ii^J"^  «PP"«ation  to  the  judge  under  this  sec 
hon  can  be  made  by  any  creditor,  a  majority 

U  Malley,  Divisional  Court,  16th  March  1900 
Notice  of  the  application  kouldl  ^Jo 
he  assignee  and  the  assignor:  In  reTc^lle! 
12th  November,  1897,  Meredith,  C.J.,;  ard  in 
the  notice  the  grounds  of  objection  should  b^ 
mentioned:  In  re  Wilson  (1903),  6  O.  L  B 
564  Upon  such  an  application'  he  ordfua^ 
practice  does  not  apply  and  the  assignee  ca7 

port  of  the  motion  for  his  own  removal-  ibid 

to  ^^raite^Vur?enL-!-t 
Davis's  Trust,  17  P.  E.  187,  and  iStead  of 
proceeding  summarily  a  creditor  can  brW  an 
action  for  the  removal  of  the  assignee  aTd  for 
admmistration  of  the  estate  bv  the   Cour^ 
Brock  V.  Tew,  5th  April,  1898:  Falconbridge  J 
But  some  special  ground  justifying  this  more 
expensive  procedure  would  have  to  be  mal! 
out  o,  else  the  plaintlif  might  be  deprived^ 
costs  or  even  made  to  pay  them. 
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frn^T  «8f.'«nee   had   been   restrained 

from  acting,  pending  the  trial  of  an  action  to 
remove  him,  an  additional  assignee  was  an 

sellmg  the  assets  with  the  Master's  approval 
and  paying  the  proceeds  into  Court:  Brock  v 
Clme  (1906),  8  0.  W.  B.  144. 

The  Court  has  inherent  jurisdiction  to  re- 
move a  trustee  and  the  benefit  of  the  cestuis 
que  trust  is  the  guiding  principle:  Letters 
tedt  y.  Broers,  9  App.  Cas.  371.    This  jurisd" 

R,i  benefit  of  creditors:  Bobson's  Law  of 
ments,  6th  ed.,  sec.  419. 

.  No  general  rule  can  be  laid  down  as  to  what 
IS  sufficient  ground  for  the  removal  of  an  as- 
nff^!'     i!"^  ^?  ^"^  ^°*^^««t  adverse  to  that 

nee  r/-  '*T'  ^''  ^^^^P^^'  ^^  ^^  ^^  ^^^  nomi- 
nee, and  IS  endeavouring  to  work  for  the  benefit 

April  T896T.'"'''f^  '^  ^^  ^^°°^°^'  24th 
April,  1896;  Rose,  J.;  or  is  the  tool,  and  is 

endeavouring  to  further  the  interest  of  the 
assignor:  Ex  parte  Sheard,  16  Ch.  D.  107-  Ex 
parte  Harper,  20  Ch.  D.  685,  he  will  no  be 
allowed  to  continue  in  office.  But  in  Orillia  Ex- 
port Lumber  Co.  v.  Burson,  2  0.  W.  R.  mo 

for  the  chief  creditor,  was  refused,  his  appoint- 
ment having  been  approved  by  a  majority  of 

C.A.A.—O 
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the  creditors.  And  see  In  re  Lamb,  [1894]  2 
Q.  B.  805;  In  re  Mardon,  [1896]  1  Q.  B.  140- 
In  re  Martin,  21  Q.  B.  D.  29. 

If  the  assignee  is  guilty  of  actual  miscon- 
duct, as  for  example,  using  the  t  rust  funds  for 
his  own  purposes,  or  accepting  secret  commis- 
sions from  persons  performing  services  for 
the  estate,  he  will  be  removed :  Ex  parte  Towns- 

^t?^;}^  ^^^-  ^^^'  ^""^y  V-  I^uncan.  32  Barb. 
(N.Y.)  587;  Boston  Deep  Sea  Fishing  Com- 
pany V.  Ansell,  39  Ch.  D.  339;  Brock  v.  Tew 
5th  April,  1898:  Falconbridge,  J.  ' 

Death  of  Assignee.  —  Sub-section  3  was 
added  in  1904  by  4  Edw.  VII.  c.  10,  s.  32 
Prior  to  that  it  had  been  held  that  upon  the 
death  of  an  assignee  the  creditors  should  apply 
promptly  for  the  appointment  of  another-  In 
re  Williams,  22  A.  R.  196,  and  that  the  appoint- 
ment could  be  made  under  the  provision  which 

io^fV^■^^^*'''''  -=  ^"  *•«  H«S«^'  11th  March, 
189o,  Boyd,  C.  And  see  The  Trustee  Act,  R. 
S.  O.  1914,  c.  121,  s.  4. 

Solicitor— Assignee.  —  The  same  person 
cannot  act  as  assignee  and  solicitor  of  the 
estate:  Re  Dickinson,  2  B.  C.  Rep.  262. 

12.— (1)  Except  as  in  this  section  is 
otherwise  provided  the  assignee  shall  have 
the  exclusive  right  of  suing  for  the  rescis- 
sion of  agreements,  deeds  and  instruments 
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or  other  transactions  made  or  entered  into 
in  fraud  of  creditors  or  in  violation  of  this 
Act. 

(2)  Where  a  creditor  desires  to  cause 
any  proceeding  to  be  taken  whica,  in  his 
opinion,  would  be  for  the  benefit  of  the 
estate,  and  the  assignee  under  the  authority 
of  the  creditors  or  inspectors  refuses  or 
neglects  to  take  such  proceeding  after  being 
required  so  to  do  the  creditor  shall  have  the 
right  to  obtain  an  order  of  the  Judge  auth- 
orizing him  to  take  the  proceeding  in  the 
name  of  the  assignee,  but  at  his  own  ex- 
pense and  risk,  upon  such  terms  and  condi- 
tions as  to  indemnity  to  the  assignee  as  the 
Judge  may  prescribe,  and  thereupon  any 
benefit  derived  from  the  proceeding  shall,  to 
the  extent  of  his  claim  and  full  costs,  belong 
exclusively  to  the  creditor  instituting  the 
same  for  his  benefit,  but  if,  before  such 
order  is  obtained,  the  assignee  signifies  to 
the  Judge  his  readiness  to  institute  the  pro- 
ceeding for  the  benefit  of  the  creditors,  the 
order  shall  prescribe  the  time  within  which 
he  shall  do  so,  and  in  that  case  the  advan- 
tage derived  from  the  proceeding,  if  insti- 
tuted within  such  time,  shall  belong  to  the 
estate.    10  Edw.  VII.  c.  64,  s.  12. 
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The  Assionbb  Shall  Have  the  Exclu- 
sive Right  op  Suwo."-If  a  crt  xtor,  before 
the  assignment,  begins  proceedings  to  set  aside 
a  fraudulent  transaction,  the  subsequent  as- 
signment does  not  put  an  end  to  them,  but 
the  assignee  may  be  joined  as  a  party  plaintiff 
or  an  order  obtained  by  the  creditor  allowing 
him  to  sue  for  his  own  benefit:  Gage  v.  Doug- 
las, 14  P.  R.  126;  Tooke  Bros.  v.  Brock  &  Pat- 
terson (1907),  3  E.  L.  B.  270;  but  before  the 
assignee  can  be  joined  as  plamtiff  his  consent 
in  writmg  must  be  obtained :  Bank  of  London 
V.  Wallace,  13  P.  R.  176.    And  in  an  action  on 
a  judgmont  the  plaintiff's  assignee  for  credi- 
tors was  held  entitled  to  assign  back  the  iudir. 
ment  to  the  plaintiff  and  by  so  doing  to  have 
reconstituted  the  action  properly:  Lawless  v. 
Crowley  (1909),  13  O.  W.  R.  358. 

The  assignee,  even  if  financiaUy  worthless 
should  not  be  ordered  to  give  security  for  costs  • 

Tt^S  ';  ^.''"^^'  ^  ^-  ^  31 5  Major  v.  Mackenzie, 
U  f.  a.  18.    But  security  was  ordered,  where 
the  action  was  brought  in  the  name  of  an  as- 
signee having  no  means  by  a  creditor  out  of 
the  jurisdiction:  Skill  v.  Lougheed  (1912),  3 
0.  W.  N.  647.  The  assignee  is  personally  liable 
for  the  costs  of  litigation  to  which  he  is  a 
party:  Macdonald  v.  Balfour,  20  A    R    404- 
Buchanan  v.  Smith,  17  Gr.  208 ;  18  Gr.  41 ;  Smith 
V.  Williamson,  13  P.  R.  126 ;  Johnston  v.  Dul- 
mage  (1899),  30  O.  R.  233;  with  a  right  of 
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indemnity  out  of  the  estate  if  the  question  is 
one  that  it  is  proper  to  raise  in  the  interests  of 
the  creditors:  Yale  v.  ToUerton,  2  Ch.  Ch.  49; 
Johnston  v.  Dulmage  (1899),  30  O.  R.  233;  but 
the  creditors  are  not  liable  to  indemnify  the 
assignee  unless  there  is  an  agreement  to  that 
effect  or  something  in  the  nature  of  direct 
authority:  ibid.  But  there  must  be  no  waste  of 
the  assets  in  useless  litigation:  Smith  v.  Beal, 
25  0.  R.  368. 

The  sheriff  takes  an  assignment  as  a  public 
officer,  and  cannot  disclaim,  and  in  case  of  his 
death  his  duties  and  rights  as  assignee  devolve 
upon  his  deputy,  and  thereafter  upon  his  suc- 
cessor in  office,  and  even  after  the  sheriff's 
death  a  creditor  has  no  right  to  attack  in  his 
own  name  a  transaction  as  fraudulent:  Brown 
V.  Grove,  18  0.  R.  311. 

Apart  from  the  Act  an  assignee  for  the 
l)enefit  of  creditors  has  no  locus  standi  i  >  attack 
as  preferential  a  mortgage  made  by  the  as- 
signor before  the  assignment :  Diehl  v.  "Wallace 
(1905),  2  W.  L.  R.  24;  and  so  also  apart  from 
the  Act  making  an  af~ignment  does  not  de- 
prive creditors  of  the  right  to  attack  a  fraudu- 
lent transaction:  Macdonald  v.  McCall,  12  A. 
R.  593;  13  S.  C.  R.  247;  Kitching  v.  Hicks,  6  0. 
R.  739;  and  the  section  does  not  apply  to  the 
acts  of  the  assignee  himself,  so  that  any  credi- 
tor may,  in  his  own  name,  attack  as  fraudulent 
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a  sale  by  the  assignee  of  the  assets  of  the 
estate;  Hargrave  v.  Elliot,  28  0.  R.  152. 

The  making  of  an  assignment  does  not 
necessarily  prevent  a  judgment  creditor  from 
examming  the  assignor  as  a  judgment  debtor, 

!      f-.SS^  ""^  *^®  assignee:  McEachern  v.  Gor- 
don (1899),  18  P.  R.  459. 

In  Craig  v.  McKay  (1904),  8  0.  L.  R.  651 
the  assignee  sold  certain  land  to  a  nominee  who 
subsequently  reconveyed  to  him.  He  went  into 
possession  and  re^iaihed  in  possession  six 
years  and  then  brought  an  action  to  set  aside 
a  mortgage  of  the  land  made  by  the  assignor  a 
few  days  before  the  assignment.    It  was  held 

!n?i  /r  fl"?'*  '*!"  ^'  *'^^*"^  ^«  b^i^^  assignee 
and  that  the  action  lay. 

If  the  assignee  can  apart  from  action  in  any 
lawful  way  obtain  possession  of  property 
fraudulently  transferred  by  the  assignor  he  is 

L  R   193''        "'"'  ^^^^'  ""■  ^""P^"*  ^^^^3)'  29  0. 

''  Transactions  in  Fraud  of  Creditors,  or 

rlhV -"^Th  ""^  ™'  Act. --The  -  exclusive 
right  of  the  assignee  is  limited  to  the  mat- 
ters specifically  mentioned  in  the  first  clause- 
Campbel  v^Hally.  22  A.  R.  217;  Doull  v.  Ko^-' 

right,  under  R.  S.  0. 1914,  c.  135  s.  2  (b),  td  take 
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advantage  of  any  technical  objection  to  the 
validity  of  instruments  within  the  Bills  of  Sale 
Act.  See  Tallman  v.  Smart,  25  0.  R.  661;  Gil- 
lard  V.  BoUert,  24  0.  R.  147;  Meriden  Brit.  - 
nia  Co.  v.  Braden,  21  A.  R.  352;  Clarkson  v. 
McMaster,  22  A.  R.  138,  25  S.  C.  R.  96;  Hea- 
ton  V.  Flood,  29  0.  R.  87;  Halsted  v.  Bank  of 
Hamilton,  27  0.  R.  435;  24  A.  R.  152;  28  S. 
C.  R.  235.  Without  the  special  statutory  pro- 
vision he  could  not  do  this:  Lennox  v.  Alaska 
Mercantile  Co.,  4  W.  L.  R.  333;  In  re  Cana- 
dian Shipbuilding  Co.,  3  0.  W.  N.  1476.  In  the 
case  of  a  mortgage  by  a  company  a  liquidator 
(and  therefore  an  assignee)  cannot  set  up  mere 
irregularities  in  procedure :  Hammond  v.  Bank 
of  Ottawa  (1910),  22  O.  L.  R.  73.  The  assignee 
under  this  section  represents  those  only  who 
are  creditors  of  the  particular  persons  of  whom 
he  is  assignee,  and  therefore,  the  assignee  of  a 
firm  of  two  partners  cannot  attack  a  security 
given  by  these  two  partners  and  a  third  per- 
son when  previously  in  ])artnership  with  that 
third  person :  Adams  v.  Watson  Manufacturing 
Co.,  15  0.  R.  218;  16  A.  R.  2.  And  the  assignee 
cannot  sue  in  respect  of  property  in  which  he 
has  transferred  his  interest,  e.g.,  by  releasing 
his  equity  of  redemption:  Bank  of  Hamilton 
V.  Anderson  (1904),  8  0.  L.  R.  153. 

The  assignee  may  sue  in  the  Province  of 
Ontario  persons  residing  in  the  Province  of 


88 


ONTARIO  ASSIGNMENTS  ACT. 


''♦■  k::f 


of  goods  in^hat  Protr I& ,'"  ^'«'"'""' 
pany  having  it,  h..^  «  •  ""■  "^  «  «<>"- 
held  not  to  be  a  W        "*/°  **'>'"^««'  ''as 

Province.    But  an  acr-.  L th »  "  ^*' 
are  out  of  tho  inric^,o+-  *"  parties 

set  aside  a  transfer  if  rr^?>  '"•°"8''t  to 
within  the  i  .risdtti.?,    M-''  r^'*  '^  ^'t^otod 

the  jurisdictfon    Uranh^rtT^  T^'*"'  ''"''i° 
W.  K.  155,  SOe!'       ^"''*'^'  ^-  ^"-d  (1905),  6  0. 

the  transaction  frnt!  P™".''?""*  means  to  free 
sonable  r/ormaZ  Tr?  "'"'  *°  ^ive  rea- 
If  this  is  not™one  tl.»  ^-  '  '*"'  *aracter. 
made  to  befr  hir„wn  co'ts  „"  Tf"  ^'^'^'^  "« 
transaction:  Hea.ey  v.  D^^l?'  ifar'^y'"' 

-a^'ak  OhC  ""it'/Tu^™  «»"^  ™  Ob. 

1897  that  the  applIcatTon  for    ""'^  *•"  ^"^  <" 
to  sue  in  the  a^S^^^^^l'^^^J ^or leave 

"e  made  to  the  County  .uTe       "rf^rs  'a"n'd 
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Clarke,  26th  February,  1897:  Meredith,  C.J.; 
and  that  of  course  is  the  proper  procedure 
now:  see  section  2.  The  assignee's  neglect  or 
refusal  to  bring  the  action  must  be  shown,  and 
It  an  order  is  obtained  the  action  brought  must 
be  such  as  comes  within  its  terms:  Campbell  v 
Hally,  22  A.  R.  217.  The  validity  of  the  order 
cannot  be  disputed  in  the  action:  Poole  v  Le- 
faivre,  3rd  April,  1900,  Divisional  Court. 

The  form  of  the  order  is  indicated  in  Barber 
V  Crathern,  28  0.  R.  615,  and  that  case  decides 
that  the  creditor  who  is  attacked  may  also  join 
the  attacking  body,  and  so  preserve  his  right 
to  share  ratably  in  the  event  of  the  securitv 
bemg  set  aside. 

A  creditor  whose  claim  is  not  due  may,  it 
seems,  sue:  Macdonald  v.  McCall,  12  A.  R.  593; 
13  S.  C.  R.  247;  Meriden  Britannia  Co.  v.  Bra- 
den,  21  A.  R.  352;  Ivey  v.  Knox,  8  0.  R.  635. 
An  execution  creditor  suing  to  set  aside  a 
transfer  *of  notes  as  voluntary  was  not  allowed 
to  amend  by  claiming  on  behalf  of  all  creditors 
that  the  transfer  was  preferential:  McDonald 
v.  Curran  (1909),  1  0.  W.  N.  121,  389.  Credi- 
tors suing  in  the  assignee's  name  have  no 
higher  right  than  the  assignee  would  have,  and 
if  he  would  be  bound  by  the  transaction  at- 

^Z^^.    ''''   ^""^   ^^^^"-   Langley  v.   Van   Allen 

J900  '  32  a  R.  216;   (1901),  3  0.  L.  R.  5; 

(1902),  32  S.  C.  R.  174.     The  section  applies 


' 

'  '    1 

l) 

■  1  ■  ■  .^ 

- 

'      1 
1       ■.' 

^f  *'^ 


1 1     'I 


M  : 
M  ■ 


(I  'I  I 

(  '  til 


i  ! 


! 


i! 


fi 


!    ■       i( 


90 


ONTARIO  ASSIGNMENTS  ACT. 


only  to  an  impeachable  transaction  which  the 
assignee  declines  to  attack  and  does  not  auth- 
orize a  contestation  by  one  creditor  in  the  as- 
signee's name  of  the  right  of  another  creditor 
ioo'*^"   '  ^^^^^  ^-  Henderson  (1899),  27  A.  R. 

A  creditor  may  bring  an  action  in  the  as- 
si^ee's  name  with  his  consent  without  an 
order,  but  any  recovery  will  then  be  for  the 
benefit  of  the  estate :  Doull  v.  Kopman,  22  A. 
ii.  447, 

The  assignee  may  in  good  faith  compromise 
any  action  or  claim,  and  no  creditor  can  there- 
after assert  the  compromised  right:  Keyes  v 
IGrkpatrick,  19  0.  R.  572;  Campbell  v.  Hally,' 
--  A.  R.  217 ;  nor  can  the  assignor  himself  if  he 
obtains  a  discharge  and  repurchases  the  r.ssets : 
Sehg  V.  Lion,  [1891]  1  Q.  B.  513.    If,  however, 
the  assignee  has  been  imposed  on,  the  settle- 
ment may  be  attacked  in  his  name:  Campbell 
V.  Hally,  22  A.  R.  217,  and  a  creditor  may,  after 
an  assignment,  and  after  execution  of  a  com- 
position  agreement,   bring   an   action  in   the 
assignee's  name  to  recover  goods  fraudulently 
concealed  by  the  assignor  at  the  time  of  the 
assignment :  Doull  v.  Kopman,  22  A.  R.  447. 

Acts  done  by  the  assignee  in  his  personal 
capacity  do  not  prejudice  the  creditors :  Mac- 
Tavish  V.  Rogers,  23  A.  R.  17;  and  creditors 


SECTION  12. 


91 


suing  under  an  order  in  the  assignee's  name  to 
set  aside  a  mortgage  as  fraudulent  are  not 
estopped  by  a  final  order  of  foreclosure  pre- 
viously obtained  by  the  mortgagee  against  the 
assignee,  the  reason  being  that  in  the  mort- 
gage action  the  assignee,  as  holder  of  the  equity 
of  redemption,  represents  the  assignor,  and 
could  not  set  up  the  invalidity  of  the  mortgage: 
Glass  V.  Grant,  16  0.  E.  233.  And  e  converso 
the  assignee  is  not  estopped  by  the  dismissal  of 
an  action  brought  before  the' assignment  by  a 
creditor  to  set  aside  a  conveyance:  Smith  v 
Doyle,  4  A.  E.  471. 

'*  To  THE  Extent  of  His  Claim  and  Full 
Costs.''— These  words  were  inserted  in  the  re- 
vision of  1897,  the  view  of  the  Court  of  Appeal 
in  MacTavish  v.  Eogers,  23  A.  E.  17,  being 
adopted.  It  was  also  decided  in  that  case  that 
the  attacking  creditor  cannot,  after  obtaining 
an  order  allowing  him  to  sue  in  the  assignee's 
name,  increase  the  amount  recoverable  by  him 
by  acquiring  the  claims  of  other  creditors  who 
have  not  been  willing  to  takr  art  in  the  attack. 
Nor  can  a  creditor  suing  in  assignee's  name 
obtain  judgment  against  ti.e  debtor  for  the 
amount  of  the  creditor's  claim:  Oliver  v.  Mc- 
Laughlin, 24  0.  E.  41 ;  Urquhart  v.  Aird,  6  O. 
W.  E.  155,  506;  Tierney  v.  Slattery,  7  0.  W. 
E.  489. 
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Joining  Assignor  as  Defendant.— In  an  ac- 
tion by  a  simple  contract  creditor  to  set  aside 
a  transfer  or  conveyance  as  fraudulent,  the 
transferor  or  grantor  is  a  necessary  party 
Gibbons  V.  Darvill,  12  P.  3.  478;  KnAz  Brew- 
ery Co.  V.  Grant  (1911),  3  0.  W.  N.  237;  but  in 
Beattie  v.  Wenger,  24  A.  R.  72,  Osier;  J  A 
expressed  the  opinion  that  in  a  statutory  action 
by  an  assignee,  the  assignor  should  not  be  made 
a  party,  and  this  was  the  view  taken  in  Craw- 
ford V.  Magee  (1905),  6  0.  W.  R.  44.    In  some 
other  cases,  however,  where  the  costs  of  joining 
the  assignor  as  a  party  have  been  complained 
of,  the  Court  has  stated  that  the  assignor  is. 
while  not  a  necessary  party,  a  proper  one,  and 
Has  refused  to  disallow  costs  occasioned  by  his 

^J-^f'lTn.T.  *^^  ''^^^^^-     ^^^  in  Urquhart  v. 
Aird  (1905),  6  0.  W.  R.  155,  506,  an  assignor 
out  of  the  jurisdiction  was  held  to  be  a  proper 
party  m  an  action  against  a  preferred  credi- 
tor withm  the  jurisdiction.    If  the  transferor 
IS  a  party  and  the  action  is  dismissed  as  against 
the  transferee  it  must  also  be  dismissed  as 
against  the  transferor:  Allen  v.  Bank  of  Ot 
tawa  (1908),  11  0.  W.  R.  148.    Probably  if  the 
attack  IS  a  mere  technical  one,  the  costs  of  join- 
ing the  assignor  would  not  be  allowed.    See 
for  example,  Martin  v.  Sampson,  24  A.  R.  1. ' 

13.— (1)  In  the  case  of  a  gift,  convey- 
ance, assignment  or.  transfer  of  any  pro- 
perty, real  or  personal,  which  is  invalid 
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against  creditors,  if  the  person  to  whom  the 
gift,  conveyance,  assignment  or  transfer 
was  made  shall  have  sold  or  disposed  of, 
realized  or  collected  the  property  or  any 
part  thereof,  the  money  or  other  proceeds 
may  be  seized  or  recovered  in  any  action 
by  a  person  who  would  be  entitled  to  seize 
.  and  recover  the  property  if  it  had  remained 
in  the  possession  or  control  of  the  debtor 
or  of  the  person  to  whom  the  gift,  convey- 
ance, transfer,  delivery  or  payment  was 
made,  and  such  right  to  seize  and  recover 
shall  belong  not  only  to  an  assignee  for  the 
general  benefit  of  the  creditors  of  the  debtor, 
but,  where  there  is  no  such  assignment,  to 
all  creditors  of  the  debtor. 

(2)  Where  there  is  no  assignment  for 
the  benefit  of  creditors,  and  the  proceeds  are 
of  such  a  character  as  to  be  seizable  under 
execution,  they  may  be  seized  under  the  exe- 
cution of  any  creditor  and  shall  be  subject 
to  the  provisions  of  The  Creditors'  Relief 
Act. 

(3)  Where  there  is  no  assignment  for 
the  benefit  of  creditor.?,  and  whether  the 
proceeds  are  or  are  not  of  such  a  character 
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as  to  be  seizable  under  execution,  an  action 
my  be   brought  therefor   by  a  creditor, 

half  of  himself  and  all  other  creditors,  or 
such  other  proceedings  may  be  taken  as 
may  be  necessary  to  render  the  proceeds 
available  for  the  general  benefit  of  the  credi- 
tors. 

(4)  This  section  shall  not  apply  as 
agamst  innocent  purchasers  of  the  nro- 
pcity.    10  Edw.  VII.  c.  61,  s.  13. 

]04^l"  'fi w?  ^  "f  f  ^-  «■  2G  (B.  S.  0.  1887,  c. 
«;:;     ■  ^''  *H  "K^"*  *»  fo'lo^  proceeds  was 

V  '  oT«"'  .-"^  o**"^  "«"  ^"^  ""Plifi^d  by  58 
is'.,-  -^-f  •"='"">  8  was  omitted  in  the  Revision  of 
18!»<,  and  some  slight  changes  were  made  in  the 

Zve'Zl  '^  '"""'^  ^^-^"""^  "•••*  --««-" 

isZpv  w  '''•^' fb-section  there  is  an  incon- 
sistenej  between  the  first  clause  which  speaks 
ot     a  gift,  convej-anoe,  assignment  or  transfer 

where  the  words  are  "  gift,  conTeyance,  trans- 
fer, delivery  or  payment."  "  Delivery  over  or 
payment  "  are  two  varieties  of  transaluons 
which  may  come  within  the  prohibition  of  sec 
tion  5,  but  as  "  delivery  over  "  is  not  men- 
tioned ,n  section  13  it  has  been  suggested  ttat 
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in  the  case  of  delivery  of  possession  of  goods 
to  a  chattel  mortgagee  the  proceeds  of  these 
geods  if  sold  could  not  be  followed:  Bobinson 
V.  Wilson  (1908),  12  0.  W.  R.  198. 

Apart  from  the  provisions  of  the  original 
section,  the  proceeds  of  fraudulently  acquired 
property  could  not  be  followed  if  they  were 
not  ear-marked:  Koss  v.  Dunn,  15  A.  R.  552; 
Robertson  v.  Holland,  16  O.  R.  532 ;  Harvey  v. 
McNaughton,  10  A.  R.  16;  Stuart  v.  Tremain, 
3  0.  R.  190;  Davis  v.  Wickson,  1  0.  R.  369. 
Some  of  the  earlier  cases  at  first  sight  appear 
to  support  a  different  view.  In  Martin  v.  Mc- 
Alpine,  8  A.  R.  675,  a  creditor  who  obtained 
the  proceeds  of  goods  sold  by  the  sheriff  under 
his  collusive  judgment,  was  ordered  to  pay  over 
the  proceeds  to  another  creditor,  who  success- 
fully attacked  the  collusive  judgment.  Spragge, 
C.J.O.,  who  delivered  the  judgment  of  the 
Court,  puts  this  right  of  payment  upon  the 
ground  that  the  moneys  were  wrongfully  re- 
ceived by  the  defendant  from  the  sheriff,  and 
were  really  the  moneys  of  the  plaintiff,  and  he 
refers  to  Merchants  Express  Co.  v.  Morton, 
15  Gr.  274,  as  an  example  of  the  well-known 
principle  that  if  the  Court  can  trace  money  or 
property,  however  obtained  from  the  person 
really  entitled  to  it,  into  any  other  shape,  it  will 
intervene  to  secure  it  for  the  true  owner,  or 
person  entitled.    In  Labatt  v.  Bixel,  28  Gr.  593, 


96 


^p  tu 


f  > 


ii, 


ONTAHIO  AS8I0NMENT8  ACT. 


;  ii     .  i 


t-.at  this  wAro^Kn^^ia'•h:nt'' 
moneys   were  collected  after  fhT  **" 

:ltrtlS-^^^ 

tor  thus  I  «?^    ^      ''^'"^^^  ^^^^'^^t  the  credi- 

upon  its  own  specia  fi  °  T/  ""*'*  '*"""'»« 

fendant  was  really  a  figurehead     Til  .      u 
monev  wis  in  i.;    ^"o"^*^"eaa.    Ihe  purchase 

brought  '  ''""^'  ^^"^  "'«  action  was 

itself -'th^!  ?'''=^'^?7  t»  attack  the  transfer 

preieried  creditors,  the  assignee  was  held  en 
titled  to  sue  each  crditor  in  tfe  DiTfsion  Couri 
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Iw  ^  u^l'.'^''*'"*  *^«*  ^^"''t's  jurisdiction, 
received  by  him:  Beattie  v.  Holmes,  29  O.  R. 

'\      t  where,  on  the  other  hand,  an  assiim- 

ment  of  an  undivided  interest  in  an  estate  ^s 

held  void  as  against  the  assignor's  creditors, 

the  va  ue  of  the  interest  as  realised  was  dir- 

ected  to  be  paid  into  Court  for  distribution 

Sre Vwlt^sf"^'-- '''''''''''  ^-  ^''' 

A  single  creditor  nannot  take  advantage  for 

undr^V '^'  ^T^^  ?!  "^^  '^I^^^'i^^  procedure 
?iqon  1  n'r*i?°=  ^"""^«  ^-  Quebec  Bank 
T^V  ^'  ^  ^'  ^^^'  (^-^02),  3  0.  L.  R.  541. 
The  action  ought  to  be  on  its  face  one  on  behalf 
rLn  "'■^^^*«r«'  a^d,  in  Manitoba,  before  a 
recent  amendment  to  the  Act,  has  been  treated 
as  having  been  commenced  only  when  a  declara- 
tory amendment  of  the  style  of  cause  was  made : 
Ferguson  V.  Bryans  (1904),  35  Man.  L.  R.  17O; 
Gun^v^Vmegratsky  (]911),  20  Man.  L.  R.  31:, 

An  execution  creditor  whose  execution  has  • 
by  lapse  of  time  ceased  to  be  a  lien  upon  the 
real  estate  of  the  execution  debtor  has  not  the 
status  of  an  execution  creditor  in  attacking 
an  aleged  fraudulent  conveyance,  but  only  that 

C.A.A.— 7 
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'*  Invalid  Aoainst  Creditors.  "—Sub-sec- 
tion 1  is  limited  to  transactions  invalid  against 

ditors  qua  creditors,  and  does  not  apply  to 
tra.isactions  invalid  for  reasons  other  than 
those  designed  to  protect  creditors,  so  that 
a  creditor  has  not  the  right  to  attack  a  pledge 
as  being  in  violation  of  the  Hank  Act :  Conn  v. 
Smith,  28  O.  R.  62!).  And  see  Merchants  Bank 
V.  Hancock,  (5  ().  R.  285. 

"  Realized  or  Collected." — These  words 
were  inserted  in  the  revision  of  1897.  In 
Meharg  v.  Lumbers,  23  A.  R.  51,  it  had  been 
held,  before  the  revision,  with  some  hesita- 
tion, that  money  collected  under  an  assign- 
ment of  book  debts,  before  the  bringing  of  an 
action  attacking  the  assignment,  had  to  be 
accounted  for.  Under  the  section  as  now 
worded  there  would  be  no  <iue^ion  rs  t'>  this 
relief.  A  liberal  view  has  been  taken  of  the 
right  to  payment,  and  a  3)referred  creditor 
has  been  made  to  account  for  the  proceeds  of 
mortgaged  goods  sold  by  the  mortgagor  and 
re'  -"A^  by  the  creditor:  Honsinger  v.  Kuntz 
(  **•  ^  O.  W.  R.  233;  Munro  v.  Standard 
BaL  \  5  O.  W.  N.  508. 

But  the  section  does  not  defeat  a  creditor's 
right  of  set-off,  and  he  may  apply  a  surplus 
realisM  under  a  valid  mortgage  in  satisfaction 
of  an  unsecured  debt:  Robinson  v.  Wilson 
(1908),  12  O.  W.  R.  198. 
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Costs  of  Attacking  Creditor.— In  Macdon- 
ald  V.  McCall,  12  P.  R.  9,  a  Hiinple  contract 
creditor  suing  on  behalf  of  himself  ^nd  all 
creditors,  was  allowed  out  of  the  proceeds  of 
the  goods  in  question  his  solicitor  and  client 
costs,  over  and  above  the  costs  recovered  from 
the  defendant.  This  was  the  rule  in  fraudulent 
conveyance  cases,  and  has  been  acted  on 
by  the  Supreme  Court  of  Canada  in  Burns 
V.  Wilson,  28  S.  C.  R.  ^7.  In  Coursolles  v. 
Fookes,  16  O.  R.  691,  where  an  execution  cre- 
ditor succeeded  in  setting  aside  a  second  mort- 
gage, he  was  not  allowed  priority  over  the  first 
mortgagee  to  the  extent  of  the  mortgage  set 
aside,  but  was  given,  in  the  nature  of  salvage, 
his  solicitor  and  client  costs.  In  Webster  v. 
Crickmore,  25  A.  R.  97,  the  attack  was  made  by 
an  execution  creditor  on  his  own  behalf,  and 
when  the  action  was  brought  there  were  prior 
executions  in  the  sheriff 's  Imuds.  The  Court 
allowed  the  successful  plaintiff  his  solicitor  and 
client  costs,  in  priority  to  all  other  claims  ex- 
cep.  the  costs  and  expenses  of  selling  the  goods 
in  question. 


14.  An  assignment  ffn-  the  general  bene- 
fit of  creditors  under  this  Act  shall  take  pre- 
cedence of  attachments,  garnishee  orders, 
judgments,,  executions  not  completely  exe- 
cuted by  payment,  and  orders  appointing 
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receivers  by  way  of  equitable  execution  sub- 
ject to  the  lien,  if  any,  of  an  execution  cre- 
ditor for  his  costs  where  there  is  but  one 
execution  in  the  sheriff's. hands  or  to  the 
lien,  if  any,  for  his  costs  of  the  creditor,  who 
has  the  first  execution  in  the  sheriff 's  hands. 
10  Edw.  VII.  c.  64,  s.  14. 

"  Attachments— Garnishee  Orders." — By 
59  V.  c.  31,  s.  2,  the  section  of  the  Assignments 
Act  then  in  force  was  amended  and  was  made 
to  apply  to  attachments.     Before  this  it  was 
held  that  pending  attachment  proceedings  were 
not  affected  by  an  assignment  for  the  benefit 
of  creditors :  Wood  v.  Joselin,  18  A.  B.  59 ;  In  re 
Thompson,  17  P.  E.  109.     Garnishee  orders 
were  included  first  in  1903  by  3  Edw.  VII.  c.  7, 
s.  29.    And  see  In  re  Dyer  v.  Evans  (1899),  30 
0.  R.  637,  where  without  any  opinion  being  ex- 
pressed on  the  merits  a  motion  to  prohibit  a 
Division  Court  Judge  from  enforcing  a  gar- 
nishee order  after  an  assignment  was  refused. 

"Judgments."— A  judgment  for  alimony, 
registered  against  the  lands  of  the  defendant, 
IS  not  affected  by  his  assignment  for  the  benefit 
of  creditors:  Abraham  v.  Abraham,  19  0   R 
256;18A.  R.  436. 

*'  Executions  not  Completely  Executed  by 
Payment.^'—"  Executed  by  payment  "  means 
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executed  by  payment  to  the  sheriff:  Clarkson 
V.  Severs,  17  0.  B.  592;  and  where  there  has 
been  a  sale  in  a  n  ortgage  action  for  sale,  and, 
before  execut)  >a  credilovs  prove  their  claims, 
the  mortgago-  laakes  au  assignment  for  the 
benefit  of  credit o:^,  tho  balance  of  the  fund 
after  satisfying  the  mortgage  passes  to  the  as- 
signee: Carter  v.  Stone,  20  0.  E.  340.  But  if 
the  claims  of  the  execution  creditors  have  been 
proved  and  the  claim  of  the  mortgagee  has  been 
paid  by  the  execution  creditors,  and  a  time 
fixed  for  redemption,  the  mortgagor's  assign- 
ment does  not  affect  the  rights  of  the  execution 
creditors :  Federal  Life  Assurance  Co.  v.  Stin- 
son  (1906),  13  0.  L.  R.  127;  affirmed,  sub  nom. 
Scott  V.  Swanson  (1907),  39  S.  C.  R.  229.  And 
see  Darling  v.  Wilson  (1869),  16  Gr.  255. 

Money  paid  by  the  execution  debtor  to  the 
sheriff  after  seizure  to  avoid  sale  belongs  to 
the  execution  creditor  and  does  not  pass  to  the 
execution  debtor's  assignee:  Newton  v.  Foley 
(1911),  20  Man.  L.  R.  519,  17  W.  L.  R.  105. 

An  assignment  made  by  the  execution  deb- 
tor after  a  final  order  in  favour  of  execution 
creditors  in  an  interpleader  issue  between 
them  and  a  transferee  from  the  execution  deb- 
tor does  not  affect  the  rights  of  the  execution 
creditors:  Re  Henderson  Roller  Bearings 
Limited  (1910),  22  O.  L.  R.  306;  (1911),  24  0.  L. 
R.  356;  affirmed  in  the  Supreme  Court,  sub 
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nom.  Martin  v.  Fowler  (1912),  46  S.  C.  R.  119. 
But  the  goods  in  question  in  this  case  had  been 
transferred  to  the  claimant  by  an  instrument 
which  while  void  as  to  the  execution  creditors 
was  good  as  against  the  execution  debtor.  In 
Soper  V.  Pulos  (1913),  4  O.  W.  N.  1258,  an 
assignment  was  held  not  to  include  goods  in 
respect  of  which  an  interpleader  issue  had  been 
directed  between  execution  crditors  and  a  chat- 
tel mortgagee.  But  in  Sykes  v.  Soper  (1913), 
29  0.  L.  R.  193,  a  wider  construction  is  vigor- 
ously contended  for,  and  it  is  held  that  an 
order  directing  an  issue  is  not  enough;  there 
must  be  at  least  a  judgment  or  order  in  favour 
of  the  execution  creditors  before  the  making  of 
the  assignment. 

Where  goods  seized  by  the  sheriff  were 
claimed  both  by  a  chattel  mortgagee  and  by 
the  execution  debtor's  assignee,  an  issue  was 
directed  between  the  assignee  as  plaintiff  and 
the  execiUion  creditor  and  the  chattel  mort- 
gagee as  defendants,  and,  in  the  event  of  the 
assignee's  defeat  a  further  issue  between  the 
chattel  mortgagee  and  the  execution  creditor: 
Nisbet  V.  Hill  (1905),  5  O.  W.  R.  293,  337,  402. 

• 

The  section  applies  to  executions  registered 
in  the  Tmnd  Ti'tles  Office:  Re  Brooks  (1909), 
12  W.  L.  R.  303;  Re  Scribner  and  Wheeler 
(1910),  14  W.  L.  R.  524;  but  not  to  executions 
in  force  before  it  was  enacted :  Deering  v.  Gib- 
bon (1907),  7  W.  L.  R.  178. 
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*'  Ori  krs  Appointing  Receivers  by  Way  of 
Equitable  Execution." — While  a  motion  was 
pending  to  continue  an  interim  order  aiipoint- 
ing  the  judgment  creditors  receivers  of  the 
judgment  debtor's  interest  in  his  father's 
estate  the  judgment  debtor  made  an  assign- 
ment for  the  benefit  of  creditors.  It  was  held 
that  this  put  an  end  to  the  proceedings,  but 
that  the  judgment  creditors  were  entitled  to  a 
lien  for  their  costs:  Keinhardt  v.  Hunter 
(1905),  6  O.  W.  R.  421. 

**  Subject  to  thk  Lien  of  an  Execution 
Creditor  for  His  Costs." — The  first  execution 
creditor  has  a  lien  for  the  whole  costs  for 
which  he  obtained  judgment,  and  not  for  the 
costs  of  the  execution  merely:  Rvan  v.  Clark- 
son,  16  A.  R.  311;  17  S.  C.  R.  251;  and  the 
sheriff  is  '  ]ed  to  hold  the  goods  until  the 
costs  and  )wn   i)oundage  and  possession 

money  are  ^aid:  Smith  v.  Antipitzky,  10  C.  L. 
T.  Occ.  N.  368.  Unless,  indeed,  the  execution  is 
enforced,  the  execution  creditor's  right  is  gone, 
for  he  has  a  lien  only  and  not  a  preference, 
except  possibly  after  all  preferred  claims  and 
expenses  have  been  paid:  Gillard  v.  Milligan, 
28  0.  R.  645. 

The  solicitor  of  an  insolvent  mortgagor  has 
no  lien  for  the  costs  of  actions  brought  before 
the  assignment  to  restrain  a  chattel  mortgagee 
from  selling  the  mortgagor's  stock  in  trade. 
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which  i^  then  assigned  to  the  assignee:  Tre- 
meear  v.  Lawrence,  20  O.  E.  137. 

Under  the  Manitoba  Act  all  execution  credi- 
tors have  a  lien  for  costs,  not  merely  the  first 
execution  creditor.     In  Thordarson  v.  Jones 
(1908),  18  Man.  L.  R.  223,  9  W.  L.  R.  233,  the 
sheriff  was  held  enittled  to   seize  under  an 
execution  for  costs  notwithstanding  an  assign- 
ment by  the  judgment  debtor;  and  in  Elliott 
V.  Hamilton  (1902),  4  O.  L.  R.  585,  the  sheriff 
was  held  to  be  entitled  to  proceed  with  a  sale 
under  execution  although  an  assignment  had 
been  made  by  the  execution  debtor  three  days 
before  the  time  fixed  for  the  sale.    The  sheriff's 
cos+s  had  not  been  paid. 

Division   Court  Costs.— Costs  in  the  Divi- 
sion Court  are  provided  for  bv  section  187  of  R 
S.  0.  1914,  c.  63,  wliich  is  as  follows:  ''  Where 
a  bailiff  has  seized  property  under  an  execu- 
tion or  attachmeiit,  and  the  action  is  after- 
wards settled  between  the  parties,  or  the  de- 
fendant makes  an  assignment  for  the  general 
benefit  of  his  creditors,  the  bailiff,  until  his  fees 
and  disbursements  are  fully  satisfied,  shall  have 
a  hen  therefor  upon  so  much  of  the  property 
as  will  reasonably  satisfy  the  same,  but  in  the 
event  of  a  dispute  rs  to  the  proper  amount  of 
the  fees  and  disbursements,  the  amount  claimed 
therefor  may  be  paid  into  Court  until  the  proper 
amount  shall  be  certified  by  the  Judge,  and  on 
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such  payment  into  Court  the  lien  shall  cease." 
It  will  be  noticed  that  this  provides  only  for  the 
bailiff's  fees  and  disbursements,  and  not  for 
the  costs  of  the  suit. 

Taxes. — Under  section  109  (4)  of  the  Assess- 
ment Act,  E.  S.  0.  1914,  c.  195,  a  tax  collector 
may  levy  taxes  which  are  a  h^n  upon  lands  by 
distress  upon  any  goods  and /chattels  on  the 
land,  title  to  which  is  claimed  under  an  assign- 
ment absolute  or  in  trust  from  the  person  taxed 
or  from  the  owTier  of  the  lands. 

Precedence  of  Assignment  Generally, — It 
has  been  held  repeatedly  that  apart  from  the 
special  statutory  provisions  an  assignee  for  the 
benefit  of  creditors  under  the  Ontario  Act 
is  in  no  higher  position  than  the  assignor,  and 
is  subject  to  all  the  equities  affecting  the  lat- 
ter: see,  for  instance,  Kt^ry  v.  James,  21  A. 
R.  338;  Ball  v.  Tennant,  21  A.  R.  602;  Thi- 
baudeau  v.  Paul,  26  O.  R.  385;  and  compare 
such  cases  as  Re  Andrews,  2  A.  R.  24 ;  Re  Bar- 
rett, 5  A.  R.  206;  Jenks  v.  Doran,  5  A.  R.  558. 

An  assignee  is  bound  therefore  by  an  agree- 
ment that  title  to  goods  shall  not  pass:  Lang- 
ley  V.  Kahnert  (1904),  7  0.  L.  R.  356,  9  0.  L. 
R.  164;  (1905),  36  S.  C.  R.  397;  Gault  Bros.  Co. 
V.  Morrell  (1907),  2  E.  L.  R.  501;  even  though 
oral :  Bank  of  Hamilton  v.  Mervyn,  14  O.  W.  R. 
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132.  [The  general  clauses  of  the  Conditional 
^aJes  Act  protect  only  subseciuent  purchasers 
and  mortgagees  in  good  faith,  and  while  the  sec- 
tion, which  formerly  formed  part  of  the  Chattel 
Mortgage  Act,  dealing  with  the  reservation  of 
title  to  stock-in-trade,  refers  to  "  creditors  " 
also,  and  has  been  transferred  to  the  Gondi- 

n!'''^}  ^^l^^  ^""^^  "'®  interpreting  clause  of  the 
Chattel  Mortgage  Act,  making  ''  creditors  "  in 
that  Act  include  an  assignee,  has   not   been 
adopted  in  the  Conditional  Sales  Act.]  See  also 
Ke  Canadian  Camera  and  Optical  Co.  (1<*01), 
2  ().  I..  R.  rj77,  where  as  against  a  liquidator 
a  reservation  of  title  to  a  machine  with  a  lien  on 
It  and  other  goods  which  might  be  purchased 
was  upheld.    But  under  the  Manitoba  statutes 
a  hen  note  may  be  void  as  against  an  assignee : 
Cox  v^  Shack  (1902),  14  Man.  L.  R.  174;  Cana- 
dian Port  Huron  Co.  v.  Burnett  (1907),  14  Man. 
L.  R.  174. 

An  assignee  takes  subject  to  an  unregis- 
tered mortgage:  Craig  v.  McKay,  12  O.  L.  R. 
^xr  i   ""registered    debentures:    Johnston    v. 
Wade  (1908),  17  O.  L.  R.  372;  National  Trust 
i^o.  V.  I  rusts  and  Guarantee  Co.  (1912),  26  0 
L.  R.  279;  an  equitable  mortgage  by  delivery 
ot  deeds:  Zimmerman  v.  Sproat  (1912),  26  O 
L.  R.  448;  a  brickmaker's  lien :  Roberts  v.  Bank 
of  Toronto,  25  O.  R.  194,  21  A.  R.  629;  a  wood- 
man s  hen:  In  re  Good  and  Nipisiquit  Lumber 
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Co.  (1912),  13  E.  L.  R.  89;  a  solicitor's  lien: 
In  re  Boston  Wood  Rim  Co.  (1905),  5  ().  W. 
R.  149;  a  mechanic's  lien  which  has  accrued 
before  but  is  not  filed  till  after  ♦he  assignment 
(or  winding-up  application) :  Re  Clinton,  1  O. 
W.  N.  445 ;  Hogan  ^  Case,  6  E.  L.  R.  454.  [And 
see  the  special  statutory  provision  as  to  mech- 
anics' liens:  R.  S.  O.  1914,  c.  140,  s.  14.] 

The  assignee  cannot  take  the  benefit  of  a 
transaction  and  at  the  same  time  attack  it,  but 
he  can  adopt  a  fraudulent  sale  and  sue  the  pur- 
chaser for  the  consideration :  Wood  v.  Reesor, 

22  A.  R.  57;  and  under  a  contract  for  delivery 
of  goods  in  instalments  a  liquidator  (and 
equally  so  an  assignee)  cannot  compel  delivery 
of  future  instalments  without  paying  for  them 
and  for  those  already  delivered :  Wm.  Hamilton 
Mfg.  Co.  V.  Hamilton  Steel  and  Iron  Co.  (1910), 

23  O.  L.  R.  270. 

If  an  agent  purchases  goods  for  his  princi- 
pal with  money  supplied  by  the  latter  there  is 
a  trust  impressed  upon  the  goods  in  the  princi- 
pal's favour  enforceable  against  the  agent's 
assignee  for  the  benefit  of  creditors:  Long  v. 
Carter,  23  A.  R.  121,  26  S.  C.  R.  430.  And  so 
also  under  a  miller's  agreement  to  grind  wheat 
and  deliver  the  flour  to  the  owneiv  the  miller's 
assignee  will  be  compelled  to  deliver  over  the 
wheat  and  the  flour  if  it  can  be  identified :  In  re 
Williams,  31  U.  C.  R.  143 
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Insurance  money  received  by  an  assignee 
under  a  policy  of  insurance  taken  out  by  the 
assignor  on  mortgaged  buildings  pursuant  to  a 
covenant  in  the  mortgage,  must  be  paid  by  the 
assignee  to  the  mortgagee:  Wood  v.  Jagger 
(1908),  9  W.  L.  R.  120,  the  assignee  having  no 
high<  r  right  than  the  mortgagor.    And  so,  too 
an  assignee  cannot  recover  from  one  of  the  as- 
signor's creditors,  money  paid  to  that  creditor 
under  a  oomi)osition  agreement,  the  payment 
having  been  made  at  an  earlier  date  than  pro- 
vided in  the  agreement,  and  being,  therefore, 
as   contended,   a   fraud   on   the   composition: 
Langley  v.  Van  Allen   (1900),  32  0.  R.  216; 
(1901),  3  O.  L.  R.  5;  (1902),  32  S.  C.  R.  174. 

It  has  in  a  number  of  cases  been  held  that 
the  doctrine  of  priority  by  notice,  where  book 
debts  have  been  assigned,  does  not  apply  in 
favour  of  an  assignee  for  the  benefit  of  credi- 
tors: see  for  instance  Thibaudeau  v.  Paul,  26 
O.  R.  385;  and  Re  William  Hamilton  Manu- 
facturing Company  (1910),  1  0.  Vv.  N.  61,  421; 
and  an  assignee  for  the  benefit  of  creditors 
must  even  pay  to  the  prior  assignee  of  the  book 
debts,  moneys  collected  in  respect  of  them :  Re 
Perth  Flax  and  Cordage  Co.  (1908),  13  O.  W. 
R.   1140.     But  while  this  curtailment  of  the 
rights  of  the  assignee  for  creditors,  is  perhaps 
too  firmly  established  now  to  be  affected  by 
anything  less  than  legislation,  there  is  much  to 
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be  said  in  favour  of  the  view  that  the  decisions 
are  wrong.  A  later  assignee  of  book  debts 
can  obtain  priority  over  an  earlier  assignee  by 
giving  notice  to  the  debtors,  even  though  he 
knows  of  the  earlier  assignment.  Why  should 
not  the  assignee  for  creditors  be  able  as  their 
representative  to  obtain  priority!  At  any  rate 
in  view  of  *;ho  unfairness  of  unregistered  and 
undisclosed  assignments  of  book  debts  this 
right  might  fairly  be  conferred  upon  assignees 
for  the  benefit  of  creditors.  An  assignor  of 
book  debts  is  in  the  absence  of  notice  to  the 
debtors  by  the  assignee,  entitled  to  collect  the 
debts  and  the  assignee  has  no  special  right  to  the 
proceeds.  Why  should  the  assignee  for  the 
benefit  of  creditors  be  in  a  worse  position? 

15.  Where  the  Crown  has  a  claim  in  re- 
spect of  estreated  bail  against  the  estate  of 
a  person  who  makes  an  assij?nment  for  the 
benefit  of  his  creditors  the  Lieutenant-Gov- 
ernor in  Co  I  ncil  may  waive  any  preference 
in  respect  of  such  claim  which  the  Crown 
has  against  such  estate  by  vii-tue  of  its  pre- 
rogative right.    2  Geo.  V.  c.  17,  s.  29. 

In  the  distribution  of  an  estate  by  a  Court 
of  law  m  winding  up  or  administration  pro- 
ceedings the  Crown  is  entitled  to  priority  if  its 
claim  comes  into  competition  with  the  claims 
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of  equal  degree  of  subjects,  but  this  rule  does 
not  apply  to  the  administration  of  an  estate 
under  a  vohmtary  assignment.  In  such  a  case 
the  Crown,  if  it  comes  in  under  tlie  trust,  must 
come  in  on  equal  terms  witli  other  creditors: 
Clarkson  v.  AttonKv-Oenerai  of  Canada 
(1889),  16  A.  R.  L>02. 

16.  No  advantage  shall  be  obtained  by 
any   creditor  by   reason   of  any  mistake, 
defect  or  iniperfection  in  any  assignment 
under  this  Act  for  the  general  benefit  of  cre- 
ditors if  the  same  can  be  amended  or  cor- 
rected, and  any  such  mistake,  defect  or  im- 
perfection shall  be  amended  by  the  Judge 
on  the  applit  -  Jon  of  the  assignee  or  of  any 
creditor  of  the  assignor,  and  on  such  notice 
to  other  parties  concerned  as  the  Judge  sliali 
think  reasonable,  and  the  amendment,  when 
made,  shall  have  relation  back  to  the  date 
of  the  assignment,  but  not  so  as  to  prejudice 
the  rights  of  innocent  purchase's.    10  Edw 
VII.  c.  64,  s.  15. 

The  omission  of  any  reference  to  real  pro- 
perty is  not  a  mistake,  defect,  or  imperfection, 
which  can  be  remedied  under  this  section ;  Blain 
V.  Peaker,  18  O.  R.  109. 

17.— (1)  A  notice  of  the  assignment  shall 
forthwith,  after  the  delivery  thereof  to  him 
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or  his  assent  thereto,  be  published  by  the 
assignee  at  least  once  in  the  Ontario  Gaz- 
ette and  not  less  than  twice  in  one  news- 
paper having  a  geL^ral  circulation  in  the 
county  or  district  in  which  the  i)ropei-ty 
assigned  is  situate. 

(2)  The  assignment  or  a  copy  thereof 
shall  also,  within  five  days  from  the  oxern- 
tion  thereof,  be  register-  d  by  the  assignee, 
together  with  an  affidavit  of  a  witness  there- 
to of  the  due  execution  of  flie  assignment, 
in  the  office  of  the  clerk  of  the  County  or 
District  Court  of  the  county  or  district  in 
which  the  assignor,  if  a  resident  in  Ontario, 
resided  at  the  time  of  the  execution 
thereof,  or  if  not  a  resident  then  in  the 
office  of  the  clerk  of  the  County  or  Dis- 
trict Court  of  the  county  or  district  where 
the  personal  property  so  assigned  or  where 
the  principal  part  thereof  is  at  the  time  of 
the  execution  of  such  assignment;  and  the 
clerk  shall  number  and  enter  such  assign- 
ments and  endorse  thereon  the  time  of  re- 
ceiving the  same,  and  the  same  shall  be  open 
for  the  inspection  of  all  persons  desiring 
to  inspect  the  same. 
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(3)  The  clerk  shall  be  entitled  to  the 
same  fees  for  services  as  if  the  assignment 
had  been  registered  under  The  Bills  of  Sale 
and  Chattel  Mortgage  Act. 

(4)  For  the  purposes  of  sub-section  2 
the  Provisional  County  of  Haliburton  shall 
be  deemed  part  of  the  County  of  Victoria. 
10  Edw.  VII.  c.  64,  s.  16. 

The  declaration  in  the  Act  of  1807,  that 
no  assignment  jhall  he  within  the  operation 
of  the  Act  respecting  mortgages  and  sales  of 
personal  property,  has  now  been  transferred  to 
the  Bills  of  Sale  Act,  R.  S.  O.  1914,  c.  135,  s. 
3.  Tliere  had  been  conflicting  views  on  this 
point :  Robertson  v.  Thomas,  8  O.  R.  20 ;  Whit- 
ing V.  Hovey,  9  O.  R.  314, 13  A.  R.  7, 14  S.  C.  R. 
515. 

Registration  of  the  assignment  in  tlie  proper 
office  is  sufficient  foundation  for  the  renewal 
of  a  chattel  mortgage  by  the  assignee:  Flem- 
ing V.  Ryan,  21  A.  R.  39;  R.  S.  ().  1914,  c.  1.35, 
s.  21  (9). 

The  Act  respecting  mortgages  and  sales  of 
personal  property  requires  from  the  mortgagee 
an  affidavit  of  bona  fides.  In  the  case  of  an  as- 
signment for  the  benefit  of  creditors  this  is  un- 
necessary. The  fee  for  registration  is  fifty 
cents. 
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The  notice  of  the  assignment  here  spoken 
of  is  the  simple  notice  that  the  assignment  has 
been  made.  In  practice,  however,  it  is  usual  to 
join  with  this  notice  a  notice  to  creditors  to 
prove  claims  and  a  notice  of  distribution  of  the 
estate.    See  notes  to  section  26. 

Under  the  Act  of  1897,  the  official  with  whom 
registration  had  to  be  effected,  varied  in  differ- 
ent districts.  The  present  procedure  is  sim- 
pler, and  at  any  r^te  an  error  in  the  registra- 
tion is  not  of  muc     ■•  portanee:  see  section  20. 

18. — (i)  if  the  notice  is  not  published 
as  provided  by  the  next  preceding  section, 
or  if  the  assignment  is  not  registered  within 
five  days  from  the  delivery  thereof  to  the 
assignee  or  his  assent  thereto,  the  assignee 
shall  incur  a  penalty  of  $10  for  each  and 
every  day  during  which  the  default  con- 
tinues. 

(2)  The  burden  of  proving  the  time  of 
such  delivery  or  assent  shall  be  upon  the 
assignee. 

(3)  Where  the  assignment  is  made  to  a 
sheriff  he  shall  not  incur  the  penalty  unless 
he  has  been  paid  or  tendered  the  cost  of 
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advertising  and  of  registering  the  assign- 
ment, nor  shall  he  be  bound  to  act  under  the 
assignment  until  his  costs  in  that  behalf  are 
paid  or  tendered  to  him.    10  Edw.  VII  c 
64,  s.  17. 

A  composition  agreement  need  not  be  regis- 
tered, and  the  points  of  distmction  between  an 
assignment  and  a  composition  agreement  are 
pointed  out  in  Grundy  v.  Johnston,  28  0.  R. 
147,  the  essential  distinction  being  that  in  an 
assignment  all  the  assets  go  to  all  the  creditors 
till  they  are  paid  in  full,  and  the  surplus,  if 
any,  to  the  assignor,  while  in  a  composition 
agreement  the  creditors  agree,  upon  receiving 
a  smaller  sum  in  satisfaction  of  larger  claims 
to  dischargee  the  debtor.  ' 

19.  If  the  assignment  is  not  registered,  or 
notice  thereof  is  not  published,  the  Judge 
may,  upon  the  application  of  any  person 
interested  in  the  assignment,  by  order  en- 
force the  registration  of  the  assignment  or 
the  publication  of  the  notice.  10  Edw.  YTT.  * 
c.  64,  s.  18. 

20.  The  omission  to  publish  or  register  as 
required  by  section  17  shall  not,  nor  shall 
any  irregularity  in  the  publication  or  regis- 
tration, invalidate  the  assignment.  10  Edw. 
VII.  c.  64,  s.  19. 
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DUTIES  AND  POWEBS  OF  ASSIGNEE  AND  INSPEC- 
TOR. 

21.— (1)  It  shall  be  the  duty  of  the  as- 
signee immediately  to  inform  himself,  by  re- 
ference to  the  assignor  and  his  records  of 
account,  of  the  names  and  residences  of  the 
assignor's  creditors,  and,  within  five  days 
from  the  date  of  the  assignment,  to  call  a 
meeting  of  the  creditors  for  the  appoint- 
ment of  inspectors  and  the  giving  of  direc- 
tions with  reference  to  the  disposal  of  the 
estate  by  mailing  prepaid  and  registered  to 
every  creditor  known  to  him  a  notice  call- 
ing the  meeting  to  be  held  in  his  office  or 
some  other  convenient  place  to  be  named  in 
the  notice  not  later  than  twelve  days  after 
the  mailing  thereof,  and  by  advertisement 
in  the  Ontario  Gazette. 

(2)  All  other  meetings  to  be  held  shall 
be  called  in  like  manner.  10  Edw.  VII.  c. 
64,  s.  20. 

,22. — (1)  The  creditors  at  any  meeting 
may  appoint  one  or  more  inspectors  who 
shall  superintend  and  direct  the  proceed- 
ings of  the  assignee  in  the  management  and 
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winding  up  of  the  estate,  and  may  also  at 
any  subsequent  meeting  for  that  purpose 
revoke  the  appointment  of  any  inspector. 

(2)  Where  the  appointment  of  an  in- 
spector is  revoked  or  where  an  inspector 
dies,  resigns  his  office  or  leaves  Ontario  the 
creditors  at  any  meeting  may  appoint  'an- 
other inspector  to  take  his  place. 

(3)  An  inspector  shall  not  directly  or 
indirectly  purchase  any  part  of  the  stock- 
in-trade,  debts  or  other  assets  of  the  as- 
signor.   10  Edw.  VII.  c.  64,  s.  21. 

Before  1910,  when  this  section  was  enacted, 
there  was  no  provision  in  the  Act  for  the  ap- 
pointment of  inspectors.  Even  now  their 
powers  and  duties  are  not  fully  defined.  They 
have  power  under  section  35  to  fix  the  as- 
signee's remuneration  if  the  creditors  do  not  do 
so :  under  section  32  they  can  order  the  assignee 
to  declare  dividends;  and  under  section 
38  they  can  take  proceedings  for  the  examina- 
tion of  the  insolvent  and  his  employees.  They 
are  so  far  trustees  for  the  creditors  that  even 
without  the  prohibition  of  sub-section  3  it  had 
been  held  that  they  cannot  purchase  the  trust 
estate  without  the  creditors'  consent:  Morri- 
son V.  Watts,  19  A.  R.  622;  or  at  private  sale: 
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Thompson  v.  Clarkson,  21  O.  R.  421;  particu- 
larly where  they  have  special  knowledge  of  its 
value:  In  re  Canada  Woollen  Mills  (1904), 
8  O.  L.  R.  581;  (1905),  9  O.  L.  R.  367;  Gaston- 
guay  V.  Savoie  (1899),  29  S.  C.  R.  613.  Under 
the  English  Act,  which  contains  a  clause  pro- 
hibiting an  inspector  from  doing  certain  things, 
which,  if  he  were  treated  as  a  trustee,  he  could 
not  under  the  general  law  applicable  to  trus- 
tees do  even  without  special  prohibition,  it  has 
been  held  that  a  sale  in  good  faith  to  an  in- 
spector's partner  might  be  valid:  In  re  Gal- 
lard  (No.  2),  [1897]  2  Q.  B.  8;  though  in  the 
particular  instance  the  sale  was  set  pside  on  the 
ground  of  collusion,  and  this  after  the  attack- 
ing creditor  had  waited  nearly  six  years  to  make 
his  attack.  And  in  Shantz  v.  Clarkson  (1913), 
4  0.  W.  N.  1303,  a  sale  to  a  person  with  whom 
an  inspector  had  an  interest  was  upheld,  all 
the  facts  being  known  to  the  assignee  and  the 
other  inspectors,  and  the  price  being  fair. 

Inspectors  must  not  in  any  way  make  a 
profit  at  the  expense  of  the  estate:  Segsworth 
V.  Anderson,  23  0.  R.  573,  21  A.  R.  242,  24  S.  C. 
R.  699.  Notes  given  to  an  inspector  by  an  insol- 
vent, to  obtain  his  consent  to  a  compromise,  are 
null  and  void :  Cartier  v.  Genser  (1902),  22  C.  L. 
T.  Occ.  N.  416 ;  and  a  payment  in  cash  to  an  in- 
spector to  induce  him  to  approve  of  a  proposed 
sale,    avoids    the    whole    transaction,    for    an 
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inspector  must  act  with  absolute  good  faith  to- 
wards the  asi  Ignee  and  his  co-inspectors :  Brig- 
ham  V.  Banque  Jacques  Cartier  (1900),  30  S 
C.  B.  429. 

The  inspectors  cannot,  unless  specially 
authorized  by  the  creditors,  dispose  of  the 
estate:  Morrison  v.  Watts,  19  A.  B.  622;  for  the 
disposal  of  the  estate  is  in  the  hands  of  the 
creditors,  and  in  default  in  that  of  the  Judge  of 
the  County  Court:  ibid. 

23.— (1)  In  case  of  a  request  in  writing 
signed  by  ^  majority  of  the  creditors  hav- 
ing claims  duly  proved  of  $100  and  up- 
wards, computed  according  to  the  provi- 
sions of  section  25,  it  shall  be  the  duty  of  the 
assignee,  within  two  days  after  receiving 
such  request,  to  call  a  meeting  of  the  credi- 
tors for  a  day  rot  later  than  twelve  days 
after  he  receives  the  request,  and  in  case  of 
default  the  assignee  shall  incur  a  penalty  of 
$25  for  every  day  after  the  expiration  of 
the  time  limited  for  calling  the  meeting 
until  it  is  called. 

(2)  In  case  a  sufficient  number  of  credi- 
tors do  not  attend  the  meeting  mentioned 
in  section  21,  or  fail  to  give  directions  with 
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reference  to  the  disposal  of  the  estate,  the 
Judge  may  give  such  directions  as  he  may 
deem  necessary  for  that  purpose.  10  Edw. 
VII.  c.  64,  s.  22. 

The  disposal  of  the  estate  is  in  the  hands  of 
the  creditors,  and  if  they  fail  to  give  directions, 
the  Judge  of  the  County  Court  may  give  all 
necessary  directions :  Morrison  v.  Watts,  19  A. 
R.  622.  Where  the  assignee  is  also  special  trus- 
tee of  property  of  the  debtor  a  sale  under  the 
direction  of  the  Judge  of  the  County  Court  is 
of  DO  effect:  Hutton  v.  Justin,  22  C.  L.  T. 
Occ.  N.  23;  C.  L.  T.  Dig.  (1900),  col.  495;  1 
0.  W.  R.  64.  In  the  absence  of  special  direjc- 
tions,  the  assignee  should  realize  the  assets  as 
quickly  and  as  advantageously  as  possible: 
Quebec  Bank  v.  Snure  (1869),  16  Gr.  681.  He 
cannot  himself  purchase,  even  with  the  inspec- 
tors' consent,  at  all  events  not  when  he  at  the 
time  knows  of  and  is  negotiating  with  a  pos- 
sible purchaser:  Morrison  v.  Watts,  19  A.  R. 
622. 

Where  part  of  the  assigned  property  was 
purchased  by  the  assignee  in  the  name  of  a 
third  person,  and  resold  at  a  profit,  the  assignee 
and  the  nominal  purchaser  were  held  liable  for 
the  profit  in  an  action  brought  by  a  creditor  of 
the  assignor:  Atkinson  v.  Casserley  (1910),  22 
0.  L.  R.  527. 
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It  is  usual  to  sell  the  stock-in-trade  and  fix- 
tures  en  bloc  by  auction  as  soon  as  possible, 
but  the  assignee  or  his  agent  cannot  himself 
sell  the  stock-in-trade  by  auction  in  a  munici- 
pality where  an  auctioneer  must  have  a  li- 
cense: Regina  v.  Bawson,  22  0.  R.  467;  and  he 
must  be  careful  also  not  to  run  foul  of  tran- 
n^^^*'?o^!^  regulations:  Regina  v.  Roche 
(1900)  32  0.  R.  20;  Rex  v.  Pember  (1912),  3 
U.  W.  N.  957. 

The  following  form  of  conditions  of  sale 
and  agreement  to  purchase  is  frequently  used: 


i         I 


CONDITIONS  OF  SALE. 

Conditions  of  sale  of  the  stock-in-trade  and 
fixtures  of  the  estate  of 

1.  The  stock-in-trade  and  fixtures  mentioned 
m  the  inventory  produced  are  sold  at  a  rate 
upon  the  dollar  of  the  inventory  value  thereof, 
without  reduction  or  abatement,  except  as  re- 
gards shorts  and  longs  in  quantities,  which  are 
to  be  adjusted  by  inventory  prices  before  set- 
tlement of  purchase. 

2.  The  highest  bidder  shall  be  the  purchaser, 
and  if  any  dispute  arises  as  to  the  last  or  high- 
est bid,  the  stock-in-trade  and  fixtures  shall  be 
put  up  at  a  former  bidding. 

3.  No  person  shall  retract  his  bid. 
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4.  The  assignee  reserves  the  right  to  one 
bid. 

5.  The  purchaser  shall  at  the  time  of  sale 
sign  the  annexed  agreement  for  purchase,  and 
shall  pay  down  a  deposit  of  ten  per  cent,  of  his 
purchase  money  to  the  assignee  and  sufficient 
therewith  to  make  one-fourth  of  the  purchase 
money  in  five  days,  and  the  balance  in  three 
equal  instalment*?,  secured  to  the  satisfaction 
of  the  assignee,  at  two,  four  and  six  months, 
with  interest  at  six  per  cent,  per  annum.  And 
upon  the  full  completion  of  such  purchase,  the 
purchaser  shall  be  entitled  to  be  put  into  posses- 
sion. 

6.  Time  shall  be  considered  of  the  essence 
of  these  conditir its,  and  the  agreement  to  pur- 
chase, and  if  the  purchaser  fails  to  comply  with 
these  conditions  or  any  of  them,  the  deposit 
shall  be  forfeited  to  the  assignee,  who  shall  be 
at  liberty  to  re-sell  the  goods,  without  notice 
to  the  defaulter;  and  the  deficiency,  if  any,  by 
such  re-sale,  together  with  all  charges  attend- 
ing the  same,  are  to  be  made  good  by  the  de- 
faulter. 

7.  The  purchaser  shall  have  five  days  to 
check  the  inventory  and  stock-in-trade  and  fix- 
tures free  of  expense,  after  which  the  purchaser 
is  to  assume  the  rent  and  taxes  and  other  rates, 
and  to  arrange  with  the  landlord  of  the  prem- 
ises as  to  tenancy. 
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AGREEMENT  FOR  PURCHASE. 

It  is  hereby  declared  and  agreed,  by  and 

l3r        ^*"''f'  '■®^^"«^  *«  i°  th«  annexed 
conditions  of  sale,  and  that  the  said 

has  become  the  purchaser  of  the 

said  stock-m-trade  and  fixtures  at  the  rate  of 

cents  on  the  dollar  of  the  inventory  value 

nnlS^K  '  .?^  *^5*  *^'  ^"^  ^^  has  been 

paid  by  the  said  to  the  said 

by  way  of  deposit  and  in  part  payment  of  said 
purchase  money  and  that  the  particulars  and 
conditions  of  sale  shall  be  taken  as  the  terms 
of  agreement  for  the  said  sale  and  purchase 
respectively,  and  be  observed  and  fulfilled  bv 
the  said  and  ^ 

respectively  in  all  things. 


As  witness  their  hands  this 
Witness  : 


day  of 


These  conditions  of  sale  were  under  con- 
sideration, m  Dominion  Linen  Manufacturing 
Company  v.  Langley  (1909),  1  0.  W.  N.  262 
and  It  was  there  held  that  the  clause  providing 
tor  the  adjustment  of  "  shorts  aid  longs,"  did 
not  cover  the  case  of  the  (vendor)  assignee's 
inability  to  deliver  certain  goods  mentioned  in 
the  mventory,  but  was  mere  ly  intended  to  aUow 
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a  rough  and  ready  way  of  setting  off  small  over- 
measurements  against  small  shortgages  in 
measurement.  The  agreement  of  the  purchaser 
(clause  7)  "to  assume  the  rent  **  relates  to 
future  rent  not  rent  due  -t  the  time  of  the  sale : 
Tew  V.  Routley  (1900),  31  0.  R.  358. 

A  secret  benefit  to  a  creditor  or  to  an  in- 
spector to  obtain  approval  of  a  sale  avoids  the 
transaction:  Brigham  v.  Banque  Jacques  Car- 
tier  (1900),  30  S.  C.  R.  429. 

An  agreement  to  purchase  at  a  price  equal 
to  twentv-five  cents  in  the  dollar  of  the  claims, 
no  mode  of  settling  the  claims  being  provided, 
is  too  indefinite  to  be  enforced :  In  re  Bolt  and 
Iron  Co.  (1885),  10  P.  R.  437;  and  see  Domin- 
ion Radiator  Co.  v.  Bull  (1902),  1  0.  W.  R. 
672,  for  another  example  of  difficulty  arising 
under  an  agreement  to  pay  a  rate  in  the  dol- 
lar on  creditors'  claims. 

In  Dueber  Watch  Co.  v.  Taggart  (1899), 
26  A.  R.  295;  (1900),  30  S.  C.  R.  373,  a  credi- 
tor at  the  instance  of  one  partner  in  an  assign- 
ing firm  bought  the  assets  from  the  assignee, 
agreeing  to  pay  a  rate  in  the  dollar  to  other 
creditors  and  to  receive  his  own  claim  in  full. 
Afterwards  this  creditor  transferred  the  as- 
sets to  this  partner,  receiving  from  him  his 
notes  for  the  full  amount  paid  and  the  full 
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Mnount  of  the  creditor's  claim.  It  was  held 
that  the  original  debt  hpd  been  extinguished 
by  this  transaction  and  that  the  other  partner 
was  no  longer  liable. 

24.  At  any  meeting  of  creditors  the 
creditors  may  vote  in  person  or  by  proxy 
authorized  in  writing,  but  no  creditor  whose 
vote  IS  disputed  shall  be  entitled  to  vote 
until  he  has  filed  with  the  assignee  an  affi- 
davit in  proof  of  his  claim,  stating  the 
amount  and  nature  thereof.  10  Edw  VII 
c.  64,  s.  23. 

Claims  ought  to  be  proved  by  affidavit, 
though  statutory  declarations  are  very  com' 
monly  accepted,  and  if  the  creditor  pledges  his 
oath  in  proof  of  his  claim,  he  has  the  right  to 
vote:  Blake  v.  Hall,  19  La.  Ann.  49. 

In  the  Act  of  1897  there  was  a  spe  al  pro- 
vision that  affidavits  might  be  sworn  Ufore  a 
Commissioner,  Justice  of  the  Peace,  or  Notary 
Public.  This  has  been  omitted,  no  doubt  as 
unnecessary,  the  general  provisions  to  this 
eifect  governing  the  making  of  affidavits  beinir 
sufficient. 

The  folL  wing  form  of  affidavit  and  proxy  is 
sufficient:  •  ^ 
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AFFIDAVIT  OF  CLAIM. 

In  the  matter  of  the  Assignments  and  Pref- 
erences Act. 

And  in  the  matter  of 
of  the  of  in  the 

Province  of  Ontario,  Debtor, 

and  of  the 

of  in  the  Province  of 

Claimant. 
I  (name  in  full),  of  the  of 

(occupation)  make  oath  and  say: 

1.  I  am^ 

2.  The  above  named  debtor  is 
justly  and  truly  indebted  to  the 
claimc.    in  the  sum  of 

TtiT  dollars, 
and  the  particulars  of  the  said  in- 
debtedness are  set  out  in  the  state- 
ment hereto  annexed. 
ity",^«?2ver'         3-  Tho  claimant  holds^ 

for  the  said 
claim  or  anr 
part  thereof," 
or  "the  follow- 
ing security, 
that  is  to  say,* 
which  is  of  the 
value  of." 


1.  "The  above 
named  Claim- 
ant," or  "a 
partner  in  the 
above  named 
Claimant 
Arm,"  or  "  the 
duly  author- 
ixed  agent  of 
the  above 
named  Claim- 
ant." 


Sworn  before  me  at  the 


of 
Province  of 

A.D.  19    . 

Tobr  Hworn 
before  a  Com- 
missioner 
authorised  to 
take  affidavits 
or  before  a 
Notary  Public. 


in  the 
the 


day  of 


i 


Mi 
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PROXY. 


above  named  hereby 
auUiurize  and  empower 

to  represent 
at  all  meetings  of  creditors  in 
this  matter,  and  to  vote  an  J  act  for 
m  this  matter,  and  in  all 
respec'1-i  to  roi>resent 
13  if  were  present  and  acting 

in  th«  j)r<^mise8. 

Dated  at  the  day  of 

,  191  . 
Witness 


It  is  advisable  that  a  proxy  by  a  limited  com- 
pany should  be  executed  under  the  common  seal 
though  that  is  probably  not  essential:  see  The 
Companies  Act,  R.  S.  C.  1906,  c.  79,  ss.  32,  160; 
The  Ontario  Companies  Act,  R.  S.  O.  1914,  c. 
178,  s.  141. 

26. — (1)  Subject  to  the  provisions  of  sec- 
tion 11  all  questions  at  meetings  of  creditors 
shall  be  decided  by  the  majority  of  votes, 
and  for  such  purpose  the  votes  of  creditors 
shall  be  calculated  as  follows: 

For  every  claim  of  or  over  $100  and  not 
exceeding  $200,  1  vote. 


r^ 
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For  eveiy  claim  of  or  over  $200  and  not 
exceeding  $500,  2  votes. 

For  every  claim  of  or  over  $500  and  not 
exceeding  $1,000,  3  votes. 

For  every  additional  $1,000  oi  fraction 
thereof,  1  vote. 

(2)  No  person  shall  be  entitled  to  vote 
on  a  claim  acquired  after  the  assignment 
unless  the  entire  claif n  is  a  cquired,  but  this 
shall  not  apply  to  persons  acquiring  notes, 
bills  <»r  othei*  secui'ities  upon  whicli  they  are 
liable. 

(3)  In  case  of  a  tie  the  assignr"  or,  if 
there  are  two  assignees,  the  assignee  Jiomin- 
ated  for  that  purpose  by  tlie  <  reditor?  or 
by  the  Judge  if  none  has  been  n.  *minat(  by 
the  creditors   shall  have  a  casting  vot 

(4)  Every  creditor  in  J  lis  j  roof  of  claim 
shall  state  whether  he  hb'd?  any  security 
for  his  claim  or  any  part  tlereof;  and  if 
such  security  is  on  t^  estate  of  the  as- 
signor, or  on  the  estate  »f  a  third  person 
for  whom  the  assigno    is  only  secondarily 
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liable,  he  shall  put  a  specified  value  thereon 
and  the  assignee,  under  the  authority  of  the 
creditors,  may  either  consent  to  the  creditor 
ranking  for  the  claim  after  deducting  such 
valuation,  or  he  may  require  from  the  credi- 
tor an  assignment  of  the  security  at  an  ad- 
vance of  ten  per  cent,  upon  the  specified 
value  to  be  paid  out  of  the  estate  as  soon  as 
the  assignee  has  realized  such  security ;  and 
in  such  case  the  difference  between  the  value 
at  which  the  security  is  retained  and  the 
amount  of  the  gross  claim  of  the  creditor 
shall  be  the  amount  for  which  he  shall  rank 
and  vote  in  respect  of  the  estate. 

(5)  If  a  creditor's  claim  is  based  upon  a 
negotiable  instrument  upon  which  the  as- 
signor is  only  indirectly  or  secondarily 
liable,  and  which  is  not  mature  or  exigible, 
such  creditor  shall  be  considered  to  hold  se- 
curity within  the  meaning  of  this  section, 
and  shall  put  a  value  on  the  liability  of  the 
person  primarily  liable  thereon  as  being  his 
security  for  the  payment  thereof ;  but  after 
the  maturity  of  such  liability  and  its  non- 
payment, he  shall  be  entitled  to  amend  his 
claim  and  revalue  his  securitv. 
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(6)  Where  a  person  ielaiming  to  be  en- 
titled to  rank  on  the  estate  holds  security 
for  his  claim,  or  any  part  thereof,  of  such  a 
nature  that  he  is  required  by  this  Act  to 
value  the  same,  and  he  fails  to  value  such 
security  the  Judge,  upon  summary  applica- 
tion by  the  assignee  or  by  any  other  person 
interested  in  the  estate,  of  wliich  application 
at  least  three  days'  notice  shall  be  given  to 
the  claimant,  may  order  that,  unless  a  speci- 
fied value  be  placed  on  such  security  and 
notified  in  writing  to  the  assignee  within  a 
time  to  be  limited  by  the  order,  the  claimant 
shall,  in  respect  of  the  claim,  or  the  part 
thereof  for  which  the  security  is  held,  in 
case  the  security  is  held  for  part  only  of  the 
claim,  be  wholly  barred  of  any  right  to  share 
in  the  proceeds  of  such  estate. 

(7)  If  a  specified  value  is  not  placed 
on  such  security,  and  notified  in  writing 
to  the  assignee  according  to  the  exigency 
of  the  order,  or  within  such  further 
time  as  the  Judge  may  by  subsequent 
order  allow,  the  claim,  or  the  part,  as 
the  case  may  be,  shall  be  wholly  barred 
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as  against  such  estate  but  without  prejudice 
to  the  liability  of  the  assignor  therefor.  10 
Edw.  VII.  c.  64,  s.  24. 

"  Subject  to  the  Provisions  of  Section 
11." — ^Under  section  11  a  majority  in  number 
and  value  of  the  creditors  who  have  proved 
claims  to  the  amount  of  $100  or  upwards  may 
change  the  assignee.  There  must  be  in  favour 
of  the  change  a  numerical  majority  of  the 
claimants  as  well  as  a  majority  in  voting  value : 
see  the  notes  to  section  11. 

**  Unless  the  Entire  Claim  is  Acquired." 
— Although  there  is  no  specific  prohibition 
against  "  splitting  claims  "  before  the  assign- 
ment, it  is  improper  to  do  so :  Ex  parte  Sheard, 
16  Ch.  D.  107;  Ex  parte  Harper,  20  Ch.  D.  685. 

"  Every  Creditor  .  .  .  Shall  State 
Whether  He  Holds  any  Security." — If  a 
creditor  holds  security  of  such  a  nature  that  he 
is  not  required  to  value  it,  the  omission  to  refer 
to  it  does  not  make  the  affidavit  defective :  Mar- 
tin V.  McMullen,  19  O.  ^.  230;  and  if  the  se- 
curity cannot  be  valued  when  the  claim  is  filed, 
the  creditor  should,  as  soon  as  the  value  can  be 
arrived  at,  amend  the  claim:  Wyld  v.  Clark- 
son,  12  0.  R.  589.  To  state  that  the  security  is 
worth  nothing  is  a  valuation:  In  re  Piers, 
[1898]  1  Q.  B.  627.    Where  after  a  claim  had 
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been  filed,  a  mortgage  was  rectified  by  includ- 
ing in  it  an  omitted  parcel,  a  revaluation  was 
directed:  Cameron  v.  Kerr  (1876),  23  Gr.  374. 
The  creditor  has  prima  facie  the  right  to  value 
all  his  securities  in  one  sum,  but  if  there  are 
distinct  items  with  distinct  secur:>ies  separate 
valuations  may  be  insisted  on:  In  re  Morris 
[1898]  2  Ch.  413,  [1899]  1  Ch.  485.  And  see  In 
re  Pearce,  [1909]  2  Ch.  492. 

Apart  from  the  statute,  one  creditor  cannot, 
in  the  administration  of  an  estate,  be  compelled 
to  value  any  securities  held  by  him.    He  is  en- 
titled to  rank  for  the  full  amount  of  his  claim, 
and  to  realize  any  securities  as  well,  provided 
he  does  not  receive  in  all  more  than  100  cents 
in  the  dollar :  Beaty  v.  Samuel,  29  Gr.  105 ;  East- 
man V.  Bank  of  Montreal,  10  0.  R.  79 ;  Young  v. 
Spiers,  16  0.  R.  672;  Molsons  Bank  v.  Cooper, 
23  A.  R.  146.     under  this  section  the  creditor 
need  not  value  security  given  by  a  third  persou 
for  the  debtor,  e.g.,  a  guarantee,  but  if  tl\e  guar- 
antee is  a  general  one,  and  not  for  the  ultimate 
balance  only,  the  guarantor,  upon  payment  of 
the  amount  of  the  guarantee,  is  entitled  to  rank' 
for  the  amount :  Martin  v.  McMullen,  19  0.  R 
230,  20  O.  R.  257, 18  A.  R.  559.    If  the  guarantee 
lb  a  continuing  guarantee  of  the  ultimate  bal- 
ance the  guarantor  cannot  relieve  himself  by 
payL'g  the  amount  and  cannot  rank  for  that 
amount  unless  and  until  the  guaranteed  credi- 
tor has  been  paid  in  full :  Struthers  v.  Henry 
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(1900),  32  0.  R.  365;  In  re  Patent  Cloth  Board 
Co.  (1903),  3  0.  W.  R.  373.    And  see  as  to  the- 
guarantor's  right  under  a  special  compromise: 
Re  Stratford  Fuel  Co.  (1913),  28  0.  L.  R.  481. 

Under  the  similar  section  of  the  Insolvent 
Act  of  1875,  a  firm  and  an  individual  partner 
have  been  treated  as  distinct  persons;  and  it 
has  been  held  that  security  by  an  individual 
partner  for  a  firm  debt  need  not  be  valued,  nor 
security  by  a  firm  for  a  partner's  debt:  Re 
Jones,  2  A.  R.  626;  In  re  Chaffey,  30  U.  C.  R. 
64;  Re  Baker, .]  Ch.  Ch.  499.  It  has  been  held  by 
Chadwick,  Co.  J.,  in  In  re  Neill  and  Small, 
18th  October,  1897,  that  this  sub-section  should 
be  construed  in  the  same  way. 

Where  payment  of  goods  has  been  guaran- 
teed and  both  guarantor  and  purchaser  have 
assigned,  and  the  vendors  seek  to  rank  on  the 
guarantor's  estate,  they  must  value  the  liability 
of  the  purchaser's  estate,  his  assignment  hav- 
ing potentially  vested  in  them  a  share  thereof : 
Wyld  V.  Clarkson,  12  O.  R.  589;  and  where  a 
debt  was  payable  to  executors  and  there  were 
vested  in  them  lands  in  which  the  debtor  had 
an  interest,  it  was  held  that  this  interest  must 
be  valued:  Tillie  v.  Springer,  21  O.  R.  585. 
Under  the  English  Bankruptcy  Act,  where  pay- 
ment of  a  promissory  note  was  guaranteed  and 
the  payee  discounted  the  note  and  transferred 
the  benefit  of  the  guarantee  and  then  failed,  the 
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transferee  was  held  entitled  to  rank  npon  the 
payee's  estate  without  valuing  the  guarantee: 
In  re  Hallett  &  Co.,  [1894]  2  Q.  B.  256.  It  was 
also  held  under  that  Act  that  where  an  action 
is  brought  to  recover  a  debt  and  money  is  paid 
into  Court  in  satisfaction  by  the  defendant,  who 
then  becomes  bankrupt,  the  plaintiff  is  a  se- 
cured creditor  to  the  extent  of  the  money  in 
Court:  In  re  Gordon,  [1897]  2  Q.  B.  516;  and 
that  a  purchaser  who  has  paid  a  deposit  on  ac- 
count of  purchase  money  is,  in  the  event  of  the 
vendor's  bankruptcy,  a  secured  creditor  to  the 
extent  of  the  deposit :  Levy  v.  Stogdon,  [1898] 
1  Ch.  478. 

The  lien  of  a  company  on  shares  of  its  capi- 
tal stock  held  by  the  assignor,  is  security  which 
should  be  valued,  but  where  by  inadvertence  no 
mention  was  made  in  the  claim  filed  of  the  lien,  it 
was  nevertheless  held  enforceable  against  a  pur- 
chaser of  the  shares  with  notice.  Failure  to 
value  the  security  does  not  ipso  facto  involve 
the  loss  of  the  security:  Box  v.  Bird's  Hill  Land 
Co.  (1912),  22  W.  L.  R.  871;  (1913),  23  Man.  L. 
R.  415,  24  W.  L.  R.  706. 

If  there  is  an  agreement  to  that  effect,  guar- 
antors may  make  payments  to  a  suspense  ac- 
count and  the  creditor  may  rank  against  the  co- 
guarantor's  estate  for  the  full  amount  of  the 
claim  without  giving  credit  for  the  amount  of 
this  suspense  account:  Commercial  Bank  of 
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Australia  v.  Official  Assignee  of  Wilson, 
[1893]  A.  C.  181 ;  but  in  the  absence  of  special 
agreement,  a  ci  editor  must  give  credit  for  all 
moneys  received  by  him  before  his  claim  is 
filed:  Eastman  v.  Bank  of  Montreal,  10  0.  R. 
79;  Molsons  Bank  v.  Cooper,  26  S.  C.  R.  611; 
Martin  v.  McMullen,  19  0.  R.  230,  20  O.  R.  257, 
18  A.  R.  559 ;  or  possibly  up  to  the  time  a  right  of 
action  for  dividends  accrues:  see  Benning  v. 
Thibaudeau,  20  S.  C.  R.  110;  a  Quebec  decision 
declared  in  Molsons  Bank  v.  Cooper,  26  S.  C. 
R.  611,  to  be  applicable  to  Ontario.  If  specific 
security  is  given  for  specific  items  and  the  items 
are  paid,  even  after  the  claim  has  been  filed, 
credit  must  be  given :  Young  v.  Spiers,  16  0.  R. 
672.  Questions  of  this  kind  would  arise  only 
in  reference  to  security  upon  which  the  creditor 
is  not  bound  to  place  a  value. 

"  Security  on  the  Estate  of  a  Third 
Person  for  Whom  the  Assignor  is  only  Se- 
condarily Liable/'— The  question  to  be  deter- 
mined is  whether  the  debtor  is  as  between  him- 
self and  the  third  person  only  secondarily  lia- 
ble; the  liability  to  the  creditor  is  not  the  test: 
Glanville  v.  Strachan  (1908),  29  0.  R.  373. 

*  *  Assignee  May  Require  an  Assignment  op 
the  Security.'"— Under  the  similar  section  of 
the  Insolvent  Act,  it  has  been  held  that  the 
creditor  holding  security  may  give  it  up  and 
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prove  for  the  whole  claim,  or  that  he  may 
value  it  and  prove  for  the  balance,  or  that  he 
may  keep  it  and  not  prove  at  all:  Deacon  v. 
Driffil,  4  A.  R.  335 ;  and  the  same  result  has  been 
arrived  at  under  the  Winding-up  Act:  Re 
Brampton  Gas  Co.  (1902)  4  0.  L.  R.  509,  where 
debenture  holders  were  held  entitled  to  enforce 
the  debentures  by  independent  proceedings  and 
to  withdraw  a  claim  in  respect  of  them  filed  by 
inadvertence.  The  creditor  cannot  keep  the 
security  and  realize  it  and  then  prove  for  the 
balance:  Re  Beaty,  6  A.  R.  40;  and  where  the 
creditor  values  his  security  the  estate  must 
promptly  decide  whether  it  is  to  be  taken  over 
or  not,  and  if  it  is  not  promptly  taken  over  the 
inference  is  that  the  creditor  is  intended  to 
keep  it,  and  he  becomes  the  absolute  purchaser 
of  it  at  the  value  placed  upon  it  by  him,  and 
if  he  realizes  more  than  this  value  he  is  en- 
titled to  the  excess :  Bell  v.  Ross,  11  A.  R.  458 ; 
Bank  of  Ottawa  v.  Newton  (1906),  4  W.  L.  R. 
508.  So.  on  the  other  hand  a  creditor  cannot, 
after  valuing  his  security  and  having  that  value 
accepted  by  the  assignee,  amend  his  claim  by 
reducing  the  value:  Re  Street,  15  C.  L.  J.  86. 
If  the  assignee  takes  over  the  security  the 
creditor  gets  the  ten  per  cent,  as  a  bonus,  and 
need  not  credit  the  ten  per  cent,  on  the  unse- 
cured balance  of  his  claim :  Deacon  v.  Driffil,  4 
A.  R.  335,  at  pp.  341,  344. 
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**  Claim  Based  upon  a  Negotiable  Inbtbu- 
MENT  UPON  Which  the  Assignor  is  Only  Indi> 

BBCTLY  OR   SECONDARILY  LlABLE." — It  haS  beOB 

held  under  the  similar  section  of  the  Trustee 
Act,  59  V.  c.  22,  sec.  1,  sub-sec.  1,  that  where  a 
partner  joins  as  accommodation  maker  in  a 
note  by  the  firm  he  is  primarily  liable,  within 
the  meaning  of  this  clause,  to  the  holder,  who 
may  rank  against  his  estate  without  valuing 
the  liability  of  the  firm:  Bell  v.  Ottawa  Trust 
and  Deposit  Co.,  28  0.  R.  518. 

Application  to  Compel  Creditor  to  Value 
Security. — The  clauses  which  now  appear  as 
sub-sections  6  and  7  were  added  by  59  V.  c.  31,  s. 
3,  and  were  intended  to  remedy  the  difficulty 
occasioned  by  the  secured  creditor's  delay  or 
refusal  to  value. 

It  was  held  under  the  former  Act  that  the 
County  Court  Judge,  when  dealing  with  an 
application  of  this  kind,  acted  as  persona  de- 
signata  and  that  there  was  no  appeal  except  by 
special  leave  under  the  Judges  Orders  Enforce- 
ment Act,  R.  S.  O.  1897,  c.  76  (see  now  R.  S.  0. 
1914,  c.  79) :  In  re  Aaron  Erb  No.  1  (1908), 
16  O.  L.  R.  594.  The  proceedings  may,  how- 
ever, be  brought  up  by  certiorari :  In  re  Ae'-on 
Erb,  No.  2  (1908>,  16  0.  L.  R.  597. 
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PROOF  OP  CLAIM. 

28. — (1)  Every  person  claiming  to  be  en- 
titled to  rank  on  the  estate  shall  furnish  to 
the  assignee  particulars  of  his  claim  proved 
by  afi&davit  and  such  vouchers  as  the  nature 
of  the  case  admits  of. 

(2)  Where  a  person  claiming  to  be  en- 
titled to  rank  on  the  estate  does  not,  within 
a  reasonable  time  after  receiving  notice  of 
the  assignment  and  of  the  name  and  address 
of  the  assignee,  furnish  to  the  assignee  sat- 
isfactory proofs  of  his  claim  as  provided  by 
this  and  the  preceding  sections  the  Judge, 
upon  summary  application  by  the  assignee 
or  by  any  other  person  interested  in  the 
estate,  of  which  application  at  least  three 
days*  notice  shall  be  given  to  the  claimant, 
may  order  that,  unless  the  claim  be  proved 
to  the  satisfaction  of  the  Judge  within  a 
time  to  be  limited  by  the  order,  the  claimant 
shall  no  longer  be  deemed  a  creditor  of  the 
estate  and  shall  be  wholly  barred  of  any 
right  to  share  in  the  proceeds  thereof. 

(3)  If  the  claim  is  not  so  proved  within 
the  time  so  limited,  or  within  such  further 
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time  as  the  Judge  may  by  subsequent  order 
allow,  the  same  shall  be  wholly  barred,  and 
the  assignee  shall  be  at  liberty  to  distribute 
the  proceeds  of  the  estate  as  if  no  such 
claim  existed,  but  without  prejudice  to  the 
liability  of  the  assignor  therefor. 

(4)  The  two  next  preceding  sub-sections 
shall  not  interfere  with  the  protection  af- 
forded to  assignees  by  section  56  of  The 
Trustee  Act. 

(5)  A  person  whose  claim  has  not  accrued 
due  shall  nevertheless  be  entitled  to  prove 
under  the  assignment  and  to  vote  at  meet- 
ings of  creditors,  but  in  ascertaining  the 
amount  of  any  such  claim  a  deduction  for 
interest  shall  be  made  for  the  time  which  has 
to  run  until  the  claim  becomes  due.  10  Edw. 
VII.  c.  64,  s.  25. 

"  Every  Person  Claiming  to  be  Entitled 
TO  Rank/' — The  claim  must  be  in  respect  of  a 
debt,  either  actually  due,  or  payable  in  futuro, 
and  there  is  no  right  to  rank  for  contingent 
claims  or  claims  for  damages:  Clapperton  v. 
Mutchmor  (1899),  30  0.  R.  595.  A  person, 
therefore,  who  at  the  time  of  the  assignment 
for  the  benefit  of  creditors  has  commenced  an 
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action  to  recover  damages  for  malicious  prose- 
cution (Sipprell  V.  Armstrong,  15th  February, 
1897,  Divisional  Court;  Fisher  v.  Kowslowski, 
25  W.  Xj.  R.  417),  or  crim.  con.   (Ashley  v. 
Brown,  17  A.  R.  500),  or  slander  (Gurofski  v. 
Harris,  27  0.  R.  201,  23  A.  R.  717),  or  breach 
of  contract  (Grant  v.  West,  23  A.  R.  533),  or 
wrongful  detention  of  premises   (Magann  v. 
Ferguson,  29  0.  R.  235),  or  seduction  (Cam- 
eron V.  Cusack,  17  A.  R.  489),  and  after  the 
assignment  obtains  judgment,  is  not  a  creditor 
within  the  meaning  of  the  Act,  and  cannot  at- 
tack a  transfer  as  fraudulent  or  rank  on  the 
estate.    Nor  is  there  any  right  to  rank  because 
of  the  breach  of  covenants  in  a  lease  to  repair 
and  to  insure:  Randolph  v.  Randolph  (1907), 
4  E.  L.  R.  17.    Nor  can  a  claim  be  made  for  a 
sum  agreed  to  be  paid  to  a  newspaper  for  ad- 
vertising, when  no  advertisements  have  been 
published,  and  the  time  for  publication  has  not 
elapsed,  there  being  in  such  a  case  the  contin- 
gencies of  refusal  to  perform  and  ceasing  of 
publication:  Mail  Printing  Co.  v.  Clarkson,  25 
A.  R.  1,  reversing  28  O.  R.  326.    But  where 
a  sum  is  to  be  paid  upon  certain  conditions,  and 
before  the  assignment  is  made  those  conditions 
have  been  satisfied,  that  can  be  shown  and  a 
claim  made:  ibid.;  and  see  In  re  McRae  (1868), 
15  Gr.  408,  where  it  was  held  that  on  default, 
before  the  assignment,  in  payment  of  the  instal- 
ment of  a  composition,  a  claim  for  the  full 
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amount  of  the  original  claim  conld  be  made.  A 
claim  for  future  instalments  of  an  annuity  is 
contingent  and  not  provable:  Carswell  v.  Lanir- 
ley  (1902),  3  0.  L.  B.  261. 

There  is  no  right  to  rank  for  costs  incurred 
after  the  assignment,  in  respect  of  proceedings 
in  which  the  assignor  is  interested,  pending  at 
the  time  of  the  assignment:  Be  Dumbrill,  10 
P.  B.  216;  but  for  costs  incurred  up  to  the  time 
of  the  assignment  a  claim  might  be  made  if  an 
order  for  payment  were  obtained:  see  In  re 
British  Gold  Fields,  [1899]  2  Ch.  7.  Special 
provision  is  made  in  the  Dominion  Winding-up 
Act,  for  the  right  to  rank  in  respect  of  contin- 
gent claims  and  claims  for  damages.  And  see 
Burrill  on  Assignments,  6th  ed.,  p.  531,  et  seq. ; 
Bobson's  Law  of  Bankruptcy,  7th  ed.,  p.  273, 
et  seq. 

A  creditor  who  on  an  extension  being  agreed 
to  withdraws  his  claim  for  a  year  is  entitled  to 
rank,  when  on  default  in  payment  of  the  exten- 
sion an  assignment  is  made;  Fowler  v.  Barnard 
(1908),7W.L.B.624. 

Under  an  agreement  to  grind  wheat  and  to 
deliver  a  barrel  of  flour  of  specified  quality  for 
a  certain  number  of  bushels,  a  claim  for  the 
value  of  the  barrels  of  flour  not  delivered  at  the 
time  of  the  assignment  was  held  to  be  liqui- 
dated and  provable,  but  a  claim  for  loss  because 
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of  the  inferior  quality  of  the  flour  which  had 
been  delivered  was  held  to  be  unliquidated  and 
not  provable:  In  re  Williams,  ol  U.  C.  K.  143. 
The  owner  of  the  wheat  would  in  such  a  case 
be  entitled  to  any  wheat  or  flour  in  existence. 
So  too  where  before  the  assignment  there 
has  been  a  sale  of  goods,  these  goods  if  tliey 
can  be  identified  should  be  delivered  to  th 
purchaser,  but  if  they  hav«  not  heen  separated 
from  a  larger  quantity  and  cannot  be  identified, 
the  purchaser  has  merely  a  claim  foi  damages 
which  cannot  be  proved:  Haverson  v.  Smith 
(1906),  4  W.  L.  R.  249.  And  see  Uar'dolph  v. 
Randolph  (1907),  4  E.  L.  K.  17;  (1908^,  6  E. 
L.  R.  381. 

A  claimant  may  be  estopped  as  against  some 
creditors  from  proving  a  claim  and  entitled  to 
prove  it  as  against  otiiers,  e.g.,  where  he  has 
r**pre8ented  to  some  ored iters  that  he  fur- 
nished a  sum  t(»  the  debtor  a.s  capital :  Raiiiey  v 
Dickson  (1860),  8  Gr.  450. 

Assignee. — If  the  assignee  is  a  creditor  his 
rights  as  creditor  are  not  lost  or  merged :  Rob- 
inson V.  Cook,  6  O.  R.  590. 

Cestui  Que  Trust. — ^A  cestui  que  trust 
rani:3  .igainst  the  estate  of  his  trustee  as  an 
ore  na>y  claimant  only,  unless  the  trust  funds 
can  be  traced  to  an  ascertauitd  fund  or  into 
specific  property:  Culhane  v.  Stuart,  6  0.  R. 


1^3 


142 


ONTABIO  iLSSIONMBNTS  ACT. 


97.     And  see  Trusts  and  Guarantee  Co.  v. 
Munro  (1909),  19  0.  L.  B.  480. 

Cbown.— The  Crown  has  no  priority:  Clark- 
son  V.  Attorney-General  of  Canada,  16  A.  B. 
202,  and  see  section  15. 

FoBEiGN  Cbeditobs.— Creditors  residing  in 
a  foreign  country  are  entitled  pari  passu  with 
the  creditors  in  this  Province:  Milne  v.  Moore, 
24  O.  B.  456.  A  foreign  judgment  obtained  by 
default  after  winding-up  proceedings  have  been 
commenced  in  Ontario  is  not  in  itself  proof  of 
a  claim,  but  the  foreign  creditor  should  not  be 
penalized  by  ruling  out  his  claim  altogether 
because  he  proceeded  in  the  foreign  court:  Be 
Pittsburgh  Cobalt  Company  and  Bobbins 
(1911),  2  O.  W.  N.  1295. 

Pbincipal  and  Agent.— If  money  is  en- 
trusted to  an  agent  to  be  used  in  the  purchase 
of  goods,  and  some  of  the  goods  purchased  and 
some  of  the  money  are  in  the  agent's  hands  at 
the  time  of  his  assignment  the  principal  is  en- 
titled to  the  goods  and  money  as  against  the 
assignee:  Long  v.  Carter,  23  A.  B.  121;  26  S. 
C.  B.  430,  and  see  Gibert  v.  Gonard,  33  W.  B 
302 ;  Gamble  v.  Lee,  25  Gr.  326.  But  there  must 
be  some  specific  appropriation  or  earmarking 
or  else  there  is  merely  the  ordinary  relation- 
ship of  debtor  and  creditor:  In  re  Beattie 
Beattie  v.  Beattie  (1898),  19  C.  L.  T.  Occ.  N. 
10.     On  a  running  account  between  a  broker 
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and  customer  the  broker  is  merely  a  debtor, 
not  a  trustee:  King  v.  Hutton,  [1899].  2  Q. 
B.  555,  [1900]  2  Q.  B.  504.  And  goods  in 
the  hands  of  agents  for  sale  on  commission 
must  be  given  up  to  the  owner  and  to  him 
must  be  paid  the  proceeds  of  accounts  out- 
standing at  the  time  of  the  assignment  in  re- 
spect of  sales  of  his  goods  made  before  the 
assignment:  Cotter  v.  Mason  (1870),  20  U.  C. 
S.  181;  Langley  v.  Kahnert  U904),  7  0.  L.  R. 
356,  9  O.  L.  R.  164;  (1905),  36  S.  C.  R.  397; 
Western  Canada  Flour  Mills  v.  Middleboro 
(1911),  2  O.  W.  N.  1379.  And  see  the  notes  to 
section  14. 

Principal  and  Surety.— If  a  limited  guar- 
antee is  given  for  an  ultimate  balance,  the  sur- 
ety cannot  rank  upon  the  estate,  unless  he  pays 
the  amount  of  the  guarantee  before  the  creditor 
proves  his  claim.  If  the  surety  does  so  pay  the 
creditor  must  give  credit  for  the  sum  received, 
and  can  prove  only  for  the  balance,  while  the 
surety  ranks  for  the  amount  paid  by  him:  Mar- 
tin V.  McMuUen,  19  0.  R.  230;  20  O.  R.  257;  18 
A.  R.  559;  In  re  Sass,  [1896]  2  Q.  B.  12;  Bard- 
well  V.  Lydall,  7  Bing.  489;  Thornton  v.  Mc- 
Kewan,  1  H.  &  M.  525.  And  see  the  notes  to 
section  25.  If  it  is  a  guarantee  for  a  specific 
portion  of  the  debt,  the  surety  upon  payment  is 
entitled  to  rank  and  the  creditor's  claim  rbust 
be  reduced.    One  surety  paying  the  full  amount 
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of  the  debt  and  obtaining  an  assignment  thereof 
is  entitled  to  rank  against  the  estate  of  his  co- 
surety for  the  full  amount  paid,  though  he  is 
not  entitled  to  receive  more  than  the  proper 
proportion  of  the  full  amount  of  the  debt :  In  re 
Parker,  Morgan  v.  Hill,  [1894]  3  Ch.  400. 
Where  accommodation  notes  held  as  collateral 
security  are  paid  by  the  accommodation  maker 
after  the  holder  has  filed  his  claim,  the  claim 
need  not  be  reduced,  but  the  accommodation 
maker  may  also  rank :  Young  v.  Spiers,  16  O.  R. 
672.  Where  notes  were  made  in  the  creditor's 
favour  and  were  then  endorsed  by  a  proposed 
guarantor,  who  made  an  assignment  before  the 
maturity  of  the  notes,  it  was  held  in  Clapper- 
ton  V.  Mutchmor  (1899),  30  0.  R.  595,  that 
there  was  merely  a  contingent  claim  against  the 
endorser  which  was  not  provable.  But  see  now 
Robinson  v.  Mann  (1901),  31  S.  C.  R.  484; 
McDonough  v.  Cook  (1909),  19  O.  L.  R.  267. 

Relations.  —  There  is  no  presumption 
against  the  validity  of  claims  by  relations.  As 
Lord  Eldon  says,  a  man  is  more  likely  to  apply 
for  loans  to  his  relations  than  to  any  one  else : 
Ex  parte  Gardner,  1  V.  &  B.  45.  But  -vhere  the 
dealings  between  relations  are  sus-^/icious  on 
their  face  an  investigation  may  be  so  far  jus- 
tifiable as  to  lead  the  Court  to  refuse  costs  to 
the  successful  defendants :  Tidey  v.  Craib,  4  0. 
R.  696.  A  wife  may  rank  against  the  hus- 
band's estate:  Warner  v.  Murray,  16  S.  C-  R. 
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720;  Totten  v.  Bowen,  8  A.  R.  602;  but  there 
must  be  clear  and  conclusive  evidence  to  sup- 
port her  claim :  Re  Miller,  1  A.  R.  393 ;  Attwood 
V.  Pett  (1907),  9  O.  W.  R.  173,  178,  748.  And 
a  claim  under  a  marriage  contract  may  be  en- 
forced: O'Reilly  v.  O'Reilly  (1910),  21  O.  L. 
R.  201;  affirmed,  sub  nomine  Garland  Son  & 
Co.  V.  O'Reilly  (1911),  44  S.  C.  R.  197.  As  to 
the  presumption  of  loan  or  gift  by  wife  to  hus- 
band, see  Rice  v.  Rice  (1899),  31  O.  R.  59- 
(1900).  27  A.  R.  121;  Ellis  v.  Ellis  (1913),  5 
0.  W.  N.  561. 

Rent.— The  landlord's  rights  in  case  of  an 
assignment  for  the  benefit  of  creditors  are  de- 
fined by  section  38  of  R.  S.  0.  1914,  c.  155,  as 
follows : 

"  (1)  In  case  of  an  assignment  for  the  gen- 
eral benefit  of  creditors  by  a  tenant  the  prefer- 
ential lien  of  the  landlord  for  rent  shall  be  re- 
stricted to  the  arrears  of  rent  due  during  the 
period  of  one  year  next  preceding,  and  for 
three  months  following  the  execution  of  the 
assignment  and  from  thence  so  long  as  the  as- 
signee retains  possession  of  the  premises. 

"  (2)  Notwithstanding  any  provision,  stipu- 
lation or  agreement  in  any  lease  or  agreement, 
in  case  of  an  assignment  for  the  general  benefit 
of  creditors,  or  of  an  order  being  made  for  the 
winding  up  of  an  incorporated  company,  the 

C.A.A.— '10 
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assignee  or  liquidator  msiy  within  one  month 
from  the  execution  of  the  assignment,  or  the 
making  of  the  winding-up  order,  by  notice  in 
writing  signed  by  him  given  to  the  landlord, 
elect  to  retain  the  premises  occupied  by  the 
assignor  or  company  at  the  time  of  the  assign- 
ment or  winding-up  order,  for  the  unexpired 
term  of  any  lease  under  which  such  premises 
were  held,  or  for  such  portion  of  the  term  as 
he  shall  see  fit,  upon  the  terms  of  the  lease  and 
subject  to  payment  of  the  rent  therefor  pro- 
vided by  such  lease  or  agreement." 

Sub-sections  to  this  effect  were,  by  58  V. 
c.  26,  substituted  for  sub-section  4  of  section  28 
of  E.  S.  0.  1887,  c.  143,  which  was  the  same  in 
effect  as  section  74  of  the  Insolvent  Act  of  1875, 
and  was  as  follows:—"  In  case  of  an  assign- 
ment for  the  general  benefit  of  creditors  the 
preferential  lien  of  the  landlord  for  rent  is  re- 
stricted to  the  arrears  of  rent  due  during  the 
period  of  one  year  last  previous  to  the  execu- 
tion of  such  assignment,  and  from  thence  so 
long  as  the  assignee  shall  retain  the  premises 
leased." 

In  the  absence  of  special  restriction,  every 
tenant,  except  a  tenant  at  sufferance,  may  as- 
sign the  term,  and  the  lessor  cannot  object: 
Woodf all's  Law  of  Landlord  and  Tenant,  15th 
ed.,  p.  269 ;  but  most  written  leases  contain  the 
statutory  covenant  that  the  lessee  "  will  not 
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assign  or  sublet  without  leave, ' '  and  the  provi- 
sion that  "  If  the  term  hereby  granted  shall  be 
at  any  time  seized  or  taken  in  execution  or  at- 
tachment by  any  creditor  of  the  lessee  or  his 
assigns,  or  if  the  lessee  or  his  assigns  shall 
make  any  assignment  for  the  benefit  of  credi- 
tors, or  becoming  bankrupt  or  insolvent  shall 
take  the  benefit  of  any  Act  that  may  be  in  force 
for  bankrupt  or  insolvent  debtors,  the  then  cur- 
rent quarter's  rent  shall  immediately  become 
due  and  payable,  and  the  term  shall  imme- 
diately become  forfeited  and  void."  Apart 
from  the  provisions  of  the  present  section,  an 
assignment  for  the  benefit  of  creditors  by  a  ten- 
ant who  holds  under  a  lease  with  this  covenant 
or  this  provision,  gives  the  landlord  the  right  to 
eject,  and  this  without  preliminary  notice  of 
the  breach:  R.  S.  0.  1914,  c.  155,  s.  20  (9); 
Kerr  v.  Hastings,  25  C.  P.  429;  Magee  v.  Ran- 
kin, 29  U.  C.  R.  257 ;  Barrow  v.  Isaacs  &  Son, 
[1891]  1  Q.  B.  417;  Argles  v.  McMath,  26  0.  R. 
224;  23  A.  R.  44;  and  the  assignee  becomes  an 
overholding  tenant :  Dobson  v.  Sootheran,  15  0. 
R.  15.  Forfeiture  does  not  take  place  uy^on  the 
breach  of  the  covenant;  there  must  be  an  elec- 
tion to  forfeit :  Linton  v.  Imperial  Hotel  Co.,  16 
A.  R.  337;  Palmer  v.  Mail  Printing  Co.,  28 
0.  R.  656;  Graham  v.  Lang,  10  0.  R.  248,  and 
making  a  new  lease  to  another  person  is  a  clear 
election  to  forfeit:  Tew  v.  Routley  (1900),  31 
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0.  E.  358;  and  acceptance  of  payment  of  ar- 
rears due  before  the  making  of  an  assignment 
is  not  a  waiver  of  the  right  of  forfeiture :  Dob- 
son  V.  Sootheran,  15  0.  R.  15;  Soper  v.  Little- 
john  (1901),  31  S.  C.  R.  572,  reversing  1  0.  L. 
R.  172 ;  nor  is  an  indefinite  promise  not  to  for- 
feit of  any  avail:  Smith  v.  Wade  (1902),  1  O. 
W.  R.  549.    Such  a  proviso  for  forfeiture  ap- 
plies only  in  respect  of  the  status  of  the  holder 
for  the  time  being  of  the  term;  and  therefore 
the  lessor,  after  a  valid  assignment  of  the  term 
has  been  made,  cannot  take  advantage  of  the 
fact  that  the  original  lessee  has  become  bank- 
rupt: Smith  V.  Gronow,  [1891]  2  Q.  B.  394;  nor 
can  the  assignee  of  part  of  the  reversion  en- 
force the  right  of  forfeiture:  Mitchell  v.  Mc- 
Cauley,  20  A.  R.  272.     But  a  re-assignment 
without  leave  to  the  original  lessee  is  fatal: 
Munro  v.  Waller,  28  0.  R.  29.    There  must  be 
a  legal  assignment  to  work  a  forfeiture-  'xa. 
agreement  to  assign  is  not  fatal:  Gentle  v. 
Faulkner,  [1900]  2  Q.  B.  267;  and  a  voluntary 
liquidation  by  a  solvent  company  for  the  pur- 
pose of  re-organization  does  not  come  within  a 
provision  making  a  lease  to  the  company  void 
*'  if  the  lessee  shall  enter  into  liquidation  *': 
Horsey  Estate  v.  Steiger,  [1899]  2  Q.  B.  79. 
Under  this  section,  however,  the  assignee  is 
given  the  right  to  retain  the  demised  premises 
upon  making  his  election  in  the  prescribed  man- 
ner, and  the  question  of  the  right  of  forfeiture 
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is  not  of  much  importance.  The  i)rovision  in 
the  Landlord  and  Tenant  Act  <R.  S.  0.  1914,  c. 
155,  s.  23)  that  leave  is  not  to  be  unreasonably 
upheld  also  modifies  the  effect  of  the  statutory 
covenant. 

The  landlord's  right  to  preferential  pay- 
ment of  the  rent  due  at  the  time  of  the  assign- 
ment exists  even  if  there  is  no  formal  lease: 
Be  Erly,  2  A.  R.  617,  but  it  depends  upon  the 
existence  of  distrainable  effects,  and  if  there  is 
nothing  upon  which  a  distress  can  be  levied,  the 
landlord  ranks  only  as  an  ordinary  creditor: 
Magann  v.  Ferguson,  29  0.  R.  235;  Linton  v. 
Imperial  Hotel  Company,  16  A.  R.  337;  In  re 
Kennedy,  Mason  v.  Higgins,  36  U.  C.  R.  471; 
Mason  v.  Hamilton,  22  C.  P.  190,  411;  In  re 
Hoskins,  1  A.  R.  379;  In  re  McCraken,  4  A.  R. 
486;  Lazier  v.  Henderson,  29  0.  R.  673.    It  is 
not  necessary  that  a  distress  should  in  fact  be 
made,  and  making  a  distress  does  not  give  the 
landlprd  any  higher  right,  though  if  before  an 
assignment  is  made  the  arrears  are  recovered 
by  distress,  the  landlord  cannot  be  compelled 
to  refund  the  excess  over  the  statutory  allow- 
ance: Griffith  V.  Brown,  21  C.  P.  12;  Mason  v. 
Hamilton,  22  C.  P.  190,  411;  McEdwards  v. 
McLean,  43  U.  C.  R.  454;  In  re  McCraken,  4  A. 
R.  486;  Eacrett  v.  Kent,  15  0.  R.  9.    For  rent 
accruing  due  after  the  assignment  the  landlord 
may  distrain,  as  the  goods  are  not  by  the  as- 
signment placed  in  custodia  legis:  Briggs  v. 
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Sowry,  8  M.  &  W.  729;  Ex  parte  Hale,  1  Ch. 
D.  285;  Eacrett  v.  Kent,  15  0.  R.  9;  Linton  v. 
Imperial  Hotel  Company,  16  A.  R.  337.  The 
judgment  of  the  Di\nsional  Court  in  Miller  v. 
Tew  (1909),  20  0.  L.  R.  77,  seems  scarcely  in 
accord  with  some  of  these  cases,  holding  as  it 
does  that  the  landlord  had  no  preferential  lien 
on  the  insurance  money  received  by  the  as- 
signee in  respect  of  goods  assigned  destroyed 
by  fire  two  days  after  the  assignment. 

The  statutory  restriction  on  the  landlord's 
rights  applies  only  for  the  benefit  of  the  as- 
signee as  representing  creditors:  Railton  v. 
Wood,  15  App.  Cas.  363 ;  and  would  not  relieve 
a  surety:  Tuck  v.  Fyson,  6  Bing.  321;  nor  the 
tenant  himself:  Young  v.  Smith,  29  C.  P.  109; 
nor  a  chattel  mortgagee  in  possession  before 
the  assignment:  Brocklehurst  v.  Lawe,  7  E.  & 
B.  176. 

While  a  proviso  for  acceleration  of  pajmaent 
is  good  as  between  the  parties:  London  and 
Westminster  Loan  and  Discount  Company  v. 
London  and  North  Western  R.  W.  Co.,  [1893] 
2  Q.  B.  49;  Buckley  v.  Taylor,  2  T.  R.  600; 
Young  V.  Smith,  29  C.  P.  109,  it  has  been  held, 
under  the  Insolvent  Act  of  1875,  that  such  a 
proviso  would  be  a  fraud  upon  creditors,  and 
could  not  be  enforced:  In  re  Hoskins,  1  A.  R. 
379,  but  a  similar  view  of  the  effect  of  sub-sec- 
tion 4  of  section  28  of  R.  S.  0.  1887,  c.  143: 
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Baker  v.  Atkinson,  11  0.  R.  735,  14  A.  B.  409, 
has  not  prevailed:  Linton  v.  Lnperial  Hotel 
Company,  16  A.  B.  337.  'It  was  also  held  under 
the  Insolvent  Act  of  1875,  that  as  the  assign- 
ment protected  the  goods  from  distress,  and  as 
the  accelerated  rent  did  not  become  due  until 
after  the  assignment  had  been  made,  the  land- 
lord, as  far  as  the  accelerated  rent  was  con- 
cerned, could  neither  distrain  nor  rank  as  a 
creditor:  Griffith  v.  Brown,  21  C.  P.  12;  In  re 
McCraken,  4  A.  B.  486 ;  In  re  Hoskins,  1  ^  B. 
397,  but  under  section  28  (4)  of  B.  S.  0.  1887 
c.  143,  it  has  been  held  that  the  accelerated  rent 
either  falls  due  at  the  same  instant  that  the 
assignment  is  made,  or  at  all  events  while  the 
assignee  **  retains  the  premises  leased,*'  and 
that  either  way  the  landlord  may  recover: 
Baker  v.  Atkmson,  11  0.  B.  735;  14  A.  B.  409; 
Linton  v.  Imperial  Hotel  Company,  16  A.  B. 
337;  Graham  v.  Lang,  10  0.  B.  248;  Eacrett  v. 
Kent,  15  0.  B.  9,  and  that  recovery  was  not 
necessarily  limited  to  a  year's  rent,  but  to  the 
rent,  whatever  it  might  be,  falling  due  during 
the  year  previous  to  the  assignment,  or  during 
the  period  of  the  assignee's  possession:  Linton 
v.  Imperial  Hotel  Company,  16  A.  B.  337;  and 
the  same  case  decided  that  the  parties  to  the 
lease  might  agree  that  the  section  should  not 
apply.  See  also  Tew  v.  Toronto  Savings  and 
Loan  Co.  (1898),  30  0.  B.  76. 
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It  W8H  uIko  decided  under  section  34  of  R 
S.  0. 1897,  c.  170,  that  the  landlord,  even  where 
there  is  no  acfelerntion  clause,  and  whether  the 
assignee  retains  possession  or  not,  was  entitled 
to  rent  for  at  least  three  months  from  the  time 
of  the  assignment:  Clarke  v.  Reid,  27  0.  R 
qJo*  ,^"*  i»  .I^ang^ey  v.  Meir  (1898),  25  A.  R.* 
I  L    ^^  oecision  was  overruled,  the  majority 
of  the  Court  holding  that  tlie  section  is  a  re- 
strictive one,  and  intended  to  prevent  a  land- 
lord, where  there  is  an  acceleration  clause,  from 
getting  rent  m  advance  for  an  unreasonably 
long  period.  ^ 

Apart  from  the  right  of  election  given  to 
the  assignee,  a  landlord  can  claim  the  acceler- 
ated rent,  and  yet  at  the  same  time  eject  the 
assignee  and  re-let  the  premises:  Kennedy  v 
Macdonnell  (1901),  1  O.  L.  R.  250;  Lazier  v 
Armstrong  (1905),  o  O.  W.  R.  596;  Patching  v. 
Smithy  28  O.  R.  201 ;  Joyner  v.  Weeks,  [1891] 
2  Q.  B.  31. 

The  section  does  not  apply  at  all  to  a 
monthly  tenancy,  but  only  to  leases  of  at  least 
//nn^""'^  duration:  Semi-Ready  Limited  v.  Tew 
(1900),  19  0.  L.  R.  227;  (leave  to  appeal  re- 
fused, 14  0.  W.  R.  576.) 

Where  the  landlord,  in  default  of  election 
by  the  assignee,  exercises  the  right  of  for- 
feiture and  makes  a  new  lease  to  the  pui<3litiser 
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of  the  stock-in-trade  the  purchaser's  agree- 
ment on  that  purchase  "  to  assume  the  rent  " 
applies  only  to  future  rent  and  not  to  arrears 
and  accelerated  rent  which  the  assignee  has 
been  compelled  to  pay:  Tew  v.  Boutley  (1900), 
31  O.  R.  358.    But  where  the  assignee  does 
elect  to  retain  the  lease  he  is  in  just  the  same 
position  as  the  assignor  would  have  been  in  if 
the  assignment  had  not  been  made,  and  if  th«» 
assignee  pays  accelerated  rent  he  can  recover 
back  from  the  landlord  rent  paid  under  protest 
and  threat  of  distress  for  the  same  period- 
Kennedy  v.  Macdonnell  (1901),  1  O.  L.  R.  250. 
And  if  the  accelerated  rent  would  cover  a  per- 
iod beyond  the  time  the  lease  has  to  run  the 
assignee  need  only  pay  enough  to  cover  the 
rent  for  the  unexpired  period :  ibid. 

There  has  been  a  difference  of  opinion  as  to 
the  right  to  rank  for  future  rent,  but  it  would 
seem  that  such  a  claim  is  not  tenable:  Grant  v 
West,  23  A.  R.  533;  Mail  Printing  Co.  v.  Clark- 
son,  25  A.  R.  1.  See  In  re  Harte  and  Ontario 
Express  Co.,  22  0.  R.  510;  Connolly  v.  Coon 
23  A.  R.  37. 

The  right  of  distress  of  a  mortgagee  as 
quasi  landlord  is  limited  to  one  year's  arrears 
of  interest,  provided  the  assignee  takes  the 
proper  steps  to  obtain  the  benefit  of  the  statu- 
tory provision  dealing  with  that  right:  R.  S.  0. 
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1914,  c.  112,  s.  14;  Munro  v.  Commercial  Build- 
ing and  Investment  Society,  36  U.  C.  B.  464; 
Hobbs  V.  Ontario  Loan  and  Debenture  Com- 
pany, 18  S.  C.  R.  483. 

An  assignee  for  the  benefit  of  creditors 
under  an  assignment  which  is  in  terms  wide 
enough  to  effect  a  transfer  of  the  lease,  be- 
comes personally  bound  to  pay  rent  and  per- 
form covenants  as  assignee  of  the  term,  and  can- 
not disclaim,  but  may  assign  over  and  thus  put 
an  end  to  his  liability:  Lazier  v.  Armstrong 
(1905),  5  0.  W.  R.  596;  How  v.  Kennett,  3  A.  & 
C.  659;  Ringer  v.  Cann,  3  M.  &  W.  343;  White 
V.  Hunt,  L.  R.  6  Exch.  32;  Kerr  v.  Hastings, 
25  C.  P.  429;  Magee  v.  Rankin,  29  U.  C.  R. 
257;  Hopkinson  v.  Lovering,  11  Q.  B.  D.  92; 
Magill  V.  Young,  10  U.  C.  R.  301.    A  specific 
reference  to  the  lease  in  the  lessee's  assign- 
ment for  the  benefit  of  crditors  is  not  neces- 
sary; such  general  expressions  as  "  all  pro- 
perty of  every  sort  and  description";  "all 
personal  estate  and  effects  ";  "all  goods  and 
chattels  and  personal  estate  ";  "all  property 
and  effects  "  are,  unless  the  lease  is  specially 
excepted,  sufficient:  Burrill  on  Assignments, 
6th  ed.,  pp.  103, 110;  Ringer  v.  Cann,  3  M.  &  W. 
343;  Palmer  v.  Andrews,  4  Bing.  348;  White 
V.  Hunt,  L.  R.  6  Exch.  32;  Magill  v.  Young,  10 
U.  C.  R.  301.   Even  though  the  assignee  assigns 
over  before  a  gale  of  rent  falls  due  he  is  person- 
ally liable  for  the  period  during  which  the  term 
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lias  been  vested  in  him:  E.  S.  0. 1914,  c.  156,  ss. 
4,  5;  Woodf all's  Law  of  Landlord  and  Tenant, 
15th  ed.,  p.  273;  Swansea  Bank  v.  Thomas,  4 
Exch.  D.  94;  Ex  parte  Dressier,  9  Ch.  D.  252; 
Wilson  V.  Wallani,  5  Exch.  D.  135;  Graham  v. 
Lang,  10  0.  E.  248 ;  In  re  Howell,  [1895]  1  Q.  B. 
844. 

**  Where  a  Person  Does  not  Furnish 
Proofs." — If  an  assignee  knows  that  a  creditor 
has  a  claim  he  cannot  ignore  it  becau«5e  it  is  not 
proved;  the  proper  course  is  to  call  upon  the 
creditor  to  prove  it :  Carling  Brewing  and  Malt- 
ing Co.  V.  Black,  6  0.  E.  441 ;  otherwise  he  may 
be  held  personally  responsible  for  the  amount : 
Pulsford  V.  Devenish  (1903),  19  Times  L.  E. 
688.  The  costs  of  proving  a  claim  before  the 
judge  should  not  be  allowed  if  the  proof  filed 
with  the  assignee  was  not  satisfactory  and  the 
assignee  acted  reasonably  in  requiring  formal 
proof:  In  re  Archibald  (1909),  6  E.  L.  E.  455. 

"  Protection  Afforded  by  the  Trustee 
Act."— Section  56  of  The  Trustee  Act,  E.  S. 
0.  1914,  c.  121,  is  as  follows: 

"  (1)  Where  a  trustee  or  assignee  acting 
under  the  trusts  of  a  deed  or  assignment  for  the 
benefit  of  creditors  generally,  or  of  a  particular 
class  or  classes  of  creditors,  where  the  creditors 
are  not  designated  by  name  therein,  or  a  per- 
sonal representative  has  given  such  or  the  like 
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notices  as,  in  the  opinion  of  the  Court,  in  whic^i 
such  trustee,  assignee,  or  personal  representa- 
tive IS  sought  to  be  charged,  would  have  been 
directed  to  be  given  by  the  Supreme  Court  in  an 
action  for  the  execution  of  the  trusts  of  such 
deed  or  assignment,  or  in  an  administration 
suit  for  creditors  and  others  to  send  in  to  such 
trustee,  assignee,  or  personal  representative, 
their  claims  against  the  person  for  the  benefit 
of  whose  creditors  such  deed  or  assignment  is 
made,  or  against  the  estate  of  the  testator  or 
intestate,  as  the  case  may  be,  at  the  expira- 
tion of  the  time  named  in  the  notices,  or  the 
last  of  the  notices,  for  sending  in  such  claims, 
he  may  distribute  the  proceeds  of  the  trust 
estate,  or  the  assets  of  the  testatoror  intestate, 
as  the  case  may  be,  or  any  part  thereof  amongst 
the  persons  entitled  thereto,  having  regard  to 
the  claims  of  which  he  has  then  notice,  and  shall 
not  be  liable  for  the  proceeds  of  the  trust  estate 
or  assets,  or  any  part  thereof  so  distributed 
to  any  person  of  whose  claim  he  had  not  notice 
at  the  time  of  the  distribution. 

'*  (2)  Nothing  in  this  section  shall  prejudice 
the  right  of  any  creditor  or  claimant  to  follow 
the  proceeds  of  the  trust  estate,  or  assets 
or  any  part  thereof  into  the  hands  of  persons 
who  have  received  the  same." 

It  is  entirely  optional  with  the  assignee  to 
give  this  notice  or  not,  and  the  nature  of  the 
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notice  depends  very  much  upon  the  locality 
and  nature  of  the  business:  In  re  Bracken, 
Doughty  V.  Townson,  43  Ch.  D.  1.  But  to  afford 
•protection  there  must  be  specific  warning  that 
the  claim  will  be  excluded  if  not  sent  in;  a  ' 
mere  request  that  claims  be  filed  is  insufficient: 
Stewart  v.  Snyder  (1898),  30  O.  R.  110  (1900), 
27  A.  R.  423.  It  is  always  better  to  give  the 
notice,  however,  as  liability  for  unknown  claims 
is  then  guarded  against.  The  notice  under  sec- 
tion 17  is  a  compulsory  notice,  and  must  be 
published  in  the  Ontario  Gazette,  while  this 
notice  need  not:  Re  Cameron,  Mason  v.  Cam- 
eron, 15  P.  R.  272,  but  the  two  may,  with  ad- 
vantage, be  combined,  and  it  is  well  to  publish 
the  combined  notice  for  at  least  four  weeks 
in  the  Ontario  Gazette,  and  for  the  same  time 
(one  insertion  a  week)  in  some  paper  or  papers 
having  a  general  circulation  in  the  locality  or 
localities  where  claimants  are  likely  to  be. 

Although  the  assignee  is  protected  if  proper 
notice  is  given  by  him,  it  would  seem  that  an 
unpaid  creditor  has  a  right  to  make  those  credi- 
tors who  have  received  a  share  of  the  estate 
make  up  enough  to  put  him  on  an  equality  with 
them.  This  is  a  settled  principle  in  the  distri- 
bution of  the  estate  of  a  deceased  person,  and 
the  statutory  provision  for  ratable  distribution 
in  that  case  is  in  effect  the  same  as  the  provi- 
sions of  an  assignment  under  this  Act:  Doner 
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V.  Ross,  19  Gr.  229;  Bank  of  British  North 
America  v.  Mallory,  17  Gr.  102;  Chamberlen 
V.  Clark,  1  0.  R.  135;  9  A.  R.  273;  R.  S.O. 
1914,  c.  121,  s.  53.  This  right  to  enforce 
contribution  is  an  equitable  one,  however,  and 
may  be  barred  by  lapse  of  time  or  acquies- 
cence: Blake  v.  Gale,  31  Ch.  D.  196;  In  re  Eus- 
tace, [1912]  1  Ch.  561.  If  a  payment  is  pro- 
per at  the  time  it  is  i^ade,  but  owin^  to  a  sub- 
sequent unexpected  depreciation  in  value  the 
estate  cannot  pay  other  beneficiaries  at  the  same 
rate,  re-payment  of  the  excess  will  not  be  or- 
dered: In  re  Winslow,  Frere  v.  Winslow,  45 
Ch.  D.  249;  Todd  v.  Studholme,  3  K.  &  J.  324. 
The  followmg  form  of  notice  is  sufficient: 


1i!::i 


NOTICE  TO  CREDIl'ORS. 

In  the  matter  of 

Notice  is  hereby  given  that  of  the 

of  in  the  county  of  ,  carrying  on 

business  as  at  the  said  of  ; 

has  made  an  assignment  under  the  Assignments 
and  Preferences  Act  of  all  his  estate,  credits 
and  effects  to  ,  of  the  of  ,  for 

the  general  benefit  of  his  creditors. 

A  meeting  of  his  creditors  will  be  held  at 
the  office  of  ,  in  the  of  on 

day,  the  ,19      ,  at  th!;  hour  of 

o'clock  in  the         noon,  to  receiv3  a  statement 
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of  affairs,  to  appoint  inspectors  and  fix  their 
remuneration,  and  for  the  ordering  of  the 
affairs  of  the  estate  generally. 

Creditors  are  requested  to  file  their  claims 
with  th<»  assignee,  with  the  proofs  and  particu- 
lars thereo.  required  by  the  said  Act,  on  or  be- 
fore the  day  of  such  meeting. 

And  notice  is  further  given,  that  after  the 
day  of  ,  19        ,  the  assignee  will 

proceed  to  distribute  the  assets  of  the  debtor 
amongst  the  parties  entitled  thereto,  having  re- 
gard only  to  the  claims  of  which  notice  shall 
then  have  been  given,  and  that  he  will  not  be 
liable  for  the  assets,  or  any  part  thereof,  so  dis- 
tributed, to  any  person  or  persons  of  whose 
claim  he  shall  not  then  have  had  notice. 

Assignee. 


**  Claim  no™  Accrued  Due.*' — This  means 
"  debt  owing  ;  not  presently  payable  " :  Mail 
Printing  Co.  v.  Clarkson,  25  A.  R.  1. 

A  debt  payable  in  futuro  in  five  annual  in- 
stalments is  provable  by  virtue  of  sub-section 
5;  Tillie  v.  Springer,  21  O.  R.  585. 

"  Proved  by  Affidavit  and  Vottchers."  — 
This  should  always  be  insisted  on,  and  a  memo. 
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should  be  made  on  the  vouchers,  if  they  consist 
of  negotiable  paiier,  of  the  fact  of  payment  of 
the  dividend. 

Intebest.— The  making  of  an  assignment 
does  not  stop  the  running  of  interest:  Stewart 
V.  Gage,  13  O.  R.  458,  there  being  no  restrictive 
provision  as  in  the  Insolvent  Act:  In  re  Mc- 
Dougall  8  A.  R.  309;  Snarr  v.  Badenach,  10 
tl.  R.  131. 

Amendment  of  Claims.— It  has  been  held 
m  admmistration  proceedings  that  claims  may 
be  sent  m  or  amended  at  any  time  before  the 
hnal    distribution    of    the    estate;    but    that 
dividends  actually  paid  cannot  be  disturbed: 
Millichamp  V.  Toronto  General  Trusts  Corpor- 
ation (1903),  3  0.  W.  R.  375;  Andrews  v.  Maul- 
son,  1  Ch.  Ch.  316;  In  re  Metcalfe,  Hicks  v. 
May,  13  Ch.  D.  236;  Gillespie  v.  Alexr-  ^-^  3 
Russ.  130;  Greig  v.  Somerville,  1  R.  & 
Ex  parte  Boddam,  2  DeG.  F.  &  J.  625 
bent  V.  Thornton,  4  DeG.  &  S.  65;  Ho._.oted 
and  Langton,  pp.  179, 180,  777.    The  same  doc- 
trme  ought  to  apply  under  this  Act. 

27.— (1)  At  any  time  after  the  assignee 
receives  from  any  person  claiming  to  be  en- 
titled to  rank  on  the  estate  proof  of  his  claim 
notice  of  contestation  of  the  claim  may  be 
served  by  the  assignee  upon  the  claimant. 
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(2)  Within  thii-ty  days  after  the  receipt 
of  the  notice,  or  within  such  further  time  as 
the  Judge  may  allow,  an  action  shall  be 
brought  by  the  claimant  against  the  as- 
signee to  establish  the  claim,  and  a  copy  of 
the  writ  in  the  action,  or  of  the  summons  in 
case  the  action  is  brought  in  a  Division 
Court,  shall  be  served  on  the  assignee;  and 
in  default  of  such  action  being  brought  and 
writ  or  summons  served  within  the  time 
limited  the  claim  to  rank  on  the  estate  shall 
be  forever  barred. 

(3)  The  notice  by  the  assignee  shall  con- 
tain the  name  and  place  of  business  of  a  soli- 
citor upon  whom  sei-vice  c  '  he  writ  or  sum- 
mons may  be  made;  and  stxvice  upon  him 
shall  be  deemed  sufficient  service.  10  Edw. 
VII.  c.  64,  s.  26. 

Notice  of  Contestation.  —  The  following 
form  of  contestation  of  claim  may  be  used: 

In  the  matter  of  The  Assignments  and  Pref- 
erences Act. 

And  in  the  matter  pf  the  estate  of 
To 

You  are  hereby  notified,  pusuant  to  the  pro- 
visions of  the  above  Act  and  under  the  author- 
ity and  direction  of  the  Creditors  and  Inspec- 
tors of  this  estate,  that  I  dispute  your  right  to 

C.A.i ^11 


lit 


ONTARIO  A88IONMRNT8  ACT. 


H 


rank  on  the  estate  of  the  above  named  insolvent 
for  $  ,  the  amount  of  your  claim  filed  with 
me,  or  for  any  part  thoreof. 

And  you  are  hereby  further  notified  that 
unless  within  thirty  days  after  the  receipt  by 
you  of  this  notice,  or  witliin  such  further  time, 
as  may  be  allowed  on  application  to  the  pro- 
per Judge  in  that  behalf,  an  action  is  brought 
agaist  me  to  establish  the  said  claim  and 
withm  the  same  time  a  copy  of  tlie  writ  or  sum- 
mons is  served  upon  nie  or  my  solicitor  herein 
namec^  your  claim  to  rank  upon  the  estate  shall 
be  forever  barred. 

And  you  are  hereby  further  notified  that 
service  of  any  writ  or  summons  to  enforce  tlie 
said   claim  may  be  made  upon  my  solicitor,  A 
B.,  of,  etc.  * 


Dated  at 


the 


day  of 


Assignee. 


Acquiescence.— If  tliere  is  unreasonable  de- 
lay in  contesting  a  claim,  the  right  to  contest 
may  be  lost:  Ex  parte  Kemp,  21  W.  R.  450; 
Bell  v.  Ross,  11  A.  R.  458, 

Reasons  for  Contestation.— It  is  doubtful 
how  far  a  claim  that  has  before  the  assign- 
ment passed  into  judgment  can  be  objected  to 
by  the  assignee  or  other  creditors.  It  was  held 
in  In  re  Hague,  Traders  Bank  v.  Murray,  13  0. 


SECTION  27. 


163 


B.  727,  that  creditors  could  not  defeat  a  judir- 
ment  creditor's  claim  by  shou 'ng  that  the  note 
in  respect  of  which  the  judgment  had  been  ob- 
tamed  agamst  the  deceased  as  endorser  had  not 
been  protested.    In  that  case,  however,  there 
was  nothmg  m  the  nature  of  fraud,  and  it  was 
an  attempt  to  take  advantage  of  a  technicality. 
In  the  Imperial  Bankruptcy  Act  special  provi- 
sion IS  made  for  attacking  judgments,  and  this 
seems  to  be  merely  a  statutory  recognition  of 
an  equitable  doctrine  that  would  apply  to  an 
admmistration  under  this  Act,  so  thatif  fraudu- 
lently obtamed  a  judgment  would  be  open  to 
oojection:  In  re  Hawkins,  [1895]  1  Q  B  404- 
Ex  parte  Lennox,  16  Q.  B.  D.  315;  Ex  parte 

fn'^l'^'r  ^^'  ^-  *®^'  ^^  parte  Kibble,  L  R. 
10  Ch.  373;  McDonald  v.  Boice,  12  Gr  48- 
Bowerman  v.  Phillips,  15  A.  R.  679;  Allan  v! 

^''TfP'^®  ^-  ^'  ^^'  Young  V.  Ward,  24  A. 
K.  147;  Wyatt  v.  Palmer,  [1899]  2  Q.  B.  1'  . 
If  a  judgment  is  obtained  after  the  assignn  nt 
against  the  assignor  for  an  alleged  pre-existing 
indebtedness  it  is  not,  even  prima  facie  evidence 
against  the  assignee;  Stewart  v.  Gage,  13  O.  R 

40o. 

It  has  been  held  that  an  administrator,  in 
the  absence  of  objection  by  a  creditor,  is  not 
bound  to  set  up  the  defence  of  the  Statute  of 
i^miitations,  but  the  objection  can  be  taken  by 
one  creditor  against  another  in  administration 
proceedmgs,    and    the    administrator    cannot 
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war  0  the  defence  after  olijection.  The  doc- 
trine would  apply  to  an  assignee,  who  should, 
therefore,  set  up  the  defence  if  open  to  hhn: 
Gonnley  v.  Deblois  (1912),  11  E.  L.  B.  575;  In 
re  Wenham,  Hunt  v.  Wenham,  [1892]  3  Ch.  59; 
Budgett  V.  Budgett,  [1895]  1  Ch.  202;  Midgley 
V.  Midgley,  [1893]  3  Ch.  282;  Alston  v.  Trol- 
lope,  L.  R.  2  Eq.  205;  Jardine  v.  Wood,  19  Gr. 
617;  Be  Boss,  29  Gr.  385.  But  where  there  is  a 
special  trust  under  a  will  to  pay  the  debts  oi  a 
named  person  as  a  matter  ef  bounty  by  the 
testator  the  statutory  bar  does  not  apply:  Be 
Alice  Kerr  (1911),  2  0.  W.  N.  1342.  There  is 
no  right  under  any  circumstances  to  waive  the 
defence  of  the  Statute  of  Frauds  if  that  defence 
is  available:  In  re  Bownson,  Field  v.  White,  29 
Ch.  D.  358. 

**  Within  Thirty  Days.*'  —  The  time  for 
bringing  an  action  cannot  be  extended  after  the 
thirty  days  have  expired :  Article,  28  C.  L.  J. 
99. 

"  Action  Shall  be  Brought  to  Establish 
THE  Claim.'* — The  creditor  in  his  action  is  con- 
fined to  the  items  and  quantum  of  the  aflSdavit 
of  claim:  Grant  v.  West,  23  A.  B.  533,  and  in 
that  case  the  form  in  which  judgment  should  be 
entered  is  pointed  out,  viz.,  a  declaration  of  a 
right  to  rank,  not  a  direct  recovery. 

If  a  creditor  succeeds  he  is  entitled  to  pay- 
ment of  his  costs  by  the  assignee,  who,  if  ho 
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acts  under  proper  authority,  may  charge  t^ « 
amount,  and  also  his  own  costs  of  defou  d, 
against  the  estate,  and  this  without  any  special 
direction:  Smith  v.  Beal,  25  0.  B.  368;  Zimmer- 
man V.  Sprr  ftt,  26  0.  L.  B.  448;  McLarty  v. 
Todd  (1912  .  4  0.  W.  N.  172. 

"Writ  or  Summons. "—V h  :  a  claim  is 
disputed,  an  action  asking  a  d.  ..ration  of  the 
right  to  rank,  is  an  action  for  equitable  relief, 
and,  as  such,  could  not,  before  the  amendment 
of  1896,  be  entertained  by  the  County  Court: 
Whidden  v.  Jackson,  18  A.  B.  439.  By  B.  S.  0. 
1914,  c.  59,  s.  22,  s.-s.  1  (j),  it  is  provided  that 
the  County  Court  shall  have  jurisdiction  in  "ac- 
tions and  contestations  for  the  determination 
of  the  right  of  creditors  to  rank  upon  insolvent 
estates  where  the  claim  of  the  creditor  does  no* 
exceed  *500.** 

The  ref  3rence8  to  a  Division  Court  sum- 
mons were  Inserted  in  the  revision  of  1897,  but 
it  v,,s  held  hi  Bergman  v.  Armstrong  (1902), 
4  C.  L.  B.  717,  that  notwithstanding  this  an 
action  for  a  declaration  of  the  right  to  rank 
could  not  be  brought  in  the  Division  Court.  But 
it  was  provided  by  10  Edw.  VII.  c.  32,  s.  61,  s.-s. 
1  (e),  that  the  Division  Court  shall  have  juris- 
diction in  "  an  action  or  contestation  for  the 
determination  of  the  right  of  a  creditor  to  rar'f 
upon  an  insolvent  estate  where  the  claim  of  ♦  .e 
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creditor  does  not  exceed  $60,"  and  this  provi- 
sion now  appears  as  sub-section  1  (e)  of  R.  S. 

"  The  Claim  to  Rank  on  the  Estate  shall 
BE  Forever  Barred/'— The  sub-section  applies 
only  to  a  right  of  action  against  the  estate, 
and  failure  to  enforce  the  allege^?  right  of  ac- 
tion does  not  bar  the  right  to  set  off  the  claim 
against  the  purchaser  from  the  assignee  of  a 
debt  alleged  to  be  due  by  the  claimant :  John- 
ston V.  Burns,  23  O.  R.  179,  582. 

In  an  action  against  an  assignee  to  establish 
a  claim,  the  assignor  is  a  person  for  whose  im- 
mediate benefit  the  action  is  defended,  and  he 
IS,  therefore,  to  be  regarded  as  a  party  for  the 
purpose  of  examination  and  discovery  Gar- 
land V.  Clarkson  (1905),  9  0.  L.  R.  281;  Carter 
V.  Lee  (1906),  8  0.  W.  R.  499.  So  also  in  an 
action  by  an  assignee  to  recover  insurance,  the 
assignor  is  examinable:  Clarkson  v.  Fire  In- 
surance Association  (1882),  10  P.  R.  462.  And 
where  creditors  of  a  firm  brought  an  action  to 
establish  the  liability  of  the  defendant  as  a 
partner,  the  assignee  of  the  firm,  who  had  in- 
stigated the  action  and  was  supplying  informa- 
tion and  papers,  was  held  to  be  examinable  and 
bound  to  make  production:  Frothingham  v  Is- 
bister  (1891),  14P.  R.  112. 

As  to  venue  no  special  consideration  is  to 
be  shown  to  the  assignee  in  an  action  against 


SECTION  27. 


167 


him  to  establish  a  claun;  in  fact  if  anything  he 
should  be  treated  with  the  greatest  strictness, 
as  he  is  interested  only  professionally  and  de- 
fends as  part  of  his  busmess :  Halliday  v.  Arm- 
strong (1904),  3  O.  W.  R.  285,  410. 

28.— (1)  If  the  assignee  is  satisfied  with 
the  proof  adduced  in  support  of  a  claim,  but 
the  assignor  disputes  the  same,  the  assignor 
shall  do  so  by  notice  in  writing  to  the  as- 
signee, stating  the  grounds  upon  which  he 
disputes  the  claim;  and  such  notice  shall  be 
given  within  ten  days  after  the  assignor  is 
notified  in  writing  by  the  assignee  that  he  is 
satisfied  with  the  proof  adduced,  and  not 
afterwards  unless  by  leave  of  the  Judge. 

(2)  If  upon  receiving  such  notice  of  dis- 
pute the  assignee  does  not  deem  it  proper 
to  require  the  claimant  to  bring  an  action 
tp  establish  his  claim  he  shall  notify  the  as- 
signor in  writing  of  the  fact,  and  the  as- 
signor may  thereupon,  and  within  ten  days 
of  his  receiving  such  notice,  apply  to  the 
Judge  for  an  order  requiring  the  assignee 
to  serve  a  notice  of  contestation. 

(3)  The  order  shall  be  made  only  if, 
after  notice  to  the  assignee,  the  Judge  is  of 
opinion  that  there  are  good  grounds  for  con- 
testing the  claim. 
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(4)  If  the  assignor  does  not  make  such 
an  application  the  decision  of  the  assignee 
shall,  as  against  him,  be  final  and  conclu- 
sive. 

(5)  If  upon  the  application  the  claimant 
consents  in  writing  the  Judge  may,  in  a  sum- 
mary manner,  decide  the  question  of  the 
validity  of  the  claim. 

(6)  If  an  action  is  brought  by  the  claim- 
ant against  the  assignee  the  assignor  may 
intervene  at  the  trial,  either  personally  or 
by  counsel  for  the  purpose  of  calling  and  ex- 
amining or  cross-questioning  witnesses. 
10  Edw.  VII.  c.  64,  s.  27. 

29.— (1)  No  property  or  assets  of  an 
estate  assigned  under  the  provisions  of  this 
Act  shall  be  removed  out  of  Ontario  without 
the  order  of  the  Judge,  and  the  proceeds  of 
the  sale  of  any  such  property  or  assets,  and 
all  moneys  received  on  account  of  any 
estate  shall  be  depc  sited  by  the  assignee  in 
an  incorporated  bank  within  Ontario,  and 
shall  not  be  withdrawn  or  removed  without 
the  order  of  the  Judge,  except  in  payment 
of  dividends  and  charges  incidental  to  wind- 
ing up  the  estate. 


SECTION  29. 


169 


(2)  An  assignee  or  any  person  acting  in 
his  stead  who  violates  the  provisions  of  this 
section  shall  incur  a  penalty  of  $500. 

(3)  One-half  of  the  penalty  shall  go  to 
the  person  suing  therefor  and  the  other  half 
shall  belong  to  the  estate. 

(4)  In  default  of  payment  of  the  penalty 
and  all  costs  incurred  in  any  action  or  pro- 
ceeding for  the  recovery  thereof,  within  the ' 
time  limited  by  the  judgment,  the  Court  in 
which  the  action  is  brought  may  order  that 
such  assignee  or  person  may  be  imprisoned 
for  any  period  not  exceeding  thirty  days, 
and  auch  assignee  or  person  shall  be  dis- 
qualified from  acting  as  assignee  of  any 
estate  while  such  default  continues.  10  Edw. 
VII.  c.  64,  s.  28. 

"  Deposited  in  an  Incorporated  Bank." — 
While  it  is  not  necessary  under  this  Act,  as 
it  was  under  the  Insolvent  Act,  to  open  a 
separate  account  for  each  estate,  still  the  as- 
signee must  at  his  peril  keep  the  trust  funds 
intact,  and  unmixed  with  his  own  iunds:  Ex 
parte  Townshend,  15  Ves.  470;  In  re  Hilliard, 
1  Ves.  89;  Duffy  v.  Duncan,  32  Barb.  (N.Y.) 
587;  Brock  v.  Tew,  5th  April,  1898:  Falcon- 
bridge,  J. 
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"  Penalty  op  $500."— The  procedure  to  re- 
cover  the  penalty  is  a  summary  one,  and  an 
action  will  not  lie,  and  if  pending  the  proceed- 
ings the  assignee  dies,  the  right  to  recover  is 
gone:  Fetch  v.  Belden,  21  December,  1897: 
Bose,  J. 

30.  Upon  the  expiration  of  one  month 
from  the  first  meeting  of  creditors,  or  as 
soon  as  may  be  thereafter,  and  afterwards 
from  time  to  time  at  intervals  of  not  more 
than  three  months,  the  assignee  shall  pre- 
pare, and  keep  constantly  accessible  to  the 
creditors,  accounts  and  statements  of  his  do- 
ings as  such  assignee,  and  of  the  position  of 
the  estate.    10  Edw.  VII.  c.  64,  s.  29. 

It  is  the  duty  of  an  assignee  to  have  his  ac- 
counts ready  at  all  times,  to  afford  all  reason- 
able facilities  for  their  inspection  and  examina- 
tion, and  to  give  full  information  whenever  re- 
quired, and  if  a  creditor  lives  at  a  distance  he 
should,  if  required,  give  this  information  by 
letter,  and  should  also,  at  the  creditor's  ex- 
pense, furnish  copies  of  any  accounts  which  may 
be  asked  for:  Sandford  v.  Porter,  16  A.  R.  565; 
Burrill  on  Assignments,  6th  ed.,  sec.  403;  Ean- 
dall  V.  Burrows,  11  Gr.  364.  And  on  the  other 
hand  before  bringing  an  action  for  an  account 
every  reasonable  means  of  obtaining  informa- 
tion should  be  tried :  Liddell  v.  Deacon,  2C  Gr. 
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7p.  If  the  assignee  is  in  default  the  estate  will 
be  administered  by  the  Court  and  the  assignee 
will  be  ordered  to  pay  the  costs,  the  plaintiff 
being  entitled  to  a  lien  on  the  fund  for  these 
costs  if  not  recoverable  from  the  assignee: 
Lucas  V.  Tegart  (1903),  2  0.  W.  R.  548. 

The  assignee  may  choose  his  own  solicitor : 
In  re  Lamb,  17  C.  P.  173;  who  should  be  in  an 
independent  [losition  as  regards  creditors  who 
may  have  possibly  conflicting  claims:  Qrillia 
Export  Lumber  Co.  .v.  Burson  (1903),  2  0.  W. 
R.  1110.  This  solicitor's  bill  of  costs  may  be 
taxed  by  any  of  the  creditors:  Sandford  v. 
Porter,  16  A.  R.  565.  The  assignee  must  be 
careful  not  to  make  himself  personally  re- 
sponsible to  the  solicitor  for  the  estate:  But- 
terfield  v.  Wells,  4  O.  R.  168. 

The  insolvent  is  entitled  to  call  upoa  the 
assignee  to  account :  Dart  v.  McCuUough. 

31.  The  law  of  set-off  shall  apply  to  all 
claims  made  against  the  estate,  and  also  to 
all  actions  instituted  by  the  ass*'  nee  for  the 
recovery  of  debts  due  to  the  as£  ior,  in  the 
same  manner  and  to  the  same  extent  as  if  the 
assignor  were  plaintiff  or  defendant,  as  the- 
case  may  be,  except  in  so  far  as  any  claim 
for  set-off  shall  be  affected  by  the  provisions 
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of  this  or  any  other  Act  respecting  frauds 
or  fraudulent  preferences.  10  Edw.  VII. 
c.  64,  s.  30. 

This  section  is  the  same  in  effect  as  section 
107  of  the  Lisolvent  Act  of  1875,  which  has  been 
given  a  liberal  construction:  Mascii  v.  Macdon- 
ald,  45  U.  C.  E.  113;  Court  v.  Holland,  29  Gr. 
19.    The  subject  of  set-off  is  too  large  to  be 
dealt  with  here.    The  main  principle  is  that  the 
claims  to  bt  set  off  muet  be  payable  by  and 
owing  to  a  person  in  the  same  capacity;  thus 
a  debt  due  by  an  individual  partner  cannot  be 
set  off  against  a  claim  by  a  partnership  estate : 
Graham  v.  Toms,  25  Gr.  184.    Making  an  as- 
signment  for  the  benefit  of  creditors  after  a 
verdict  for   damages   has   been   rendered   in 
favour  of  the  assignor  does  not  prevent  the  de- 
fendant from  setting  off  a  debt  due  by  the  as- 
signor: Moody  v.  Canadian  Bank  of  Commerce, 
14  P.  E.  258;  and  a  purchaser  of  a  stock  in 
trade  may  set  off  against  the  price  the  full 
amount  of  claims  against  the  vendor  bought  up 
by  him  at  a  discount  before  the  vendor's  as- 
signment for  the  benefit  of  creditors :  Thibau- 
deau  V.  Garland,  27  O.  E.  391.    Bankers  are 
entitled  to  set  off  against  a  deposit  at  the  credit 
of  a  deceased  insolvent  depositor  a  note  of  the 
deceased  maturing  after  his  death:  Ontario 
Bank  v.  Eouthier  (1900),  32  0.  E.  67.    And  see 
Eobinson  v.  McGillivray  (1906),  12  0.  L.  E.  91 
13  0.  L.  E.  232 ;  (1907),  39  S.  C.  E.  281. 
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A  chattel  mortgagee  is  entitled  to  set-off  an 
unsecured  debt  against  the  claim  of  the  mort- 
gagor's assignee  to  the  surplus  proceeds  of  sale 
of  the  mortgaged  goods,  and  if  this  is  not  done 
in  pursuance  of  an  agreement  between  the  mort- 
gagor and  mortgagee  the  transaction  is  not  a 
preference:  Stephens  v.  Boisseau,  23  A.  B.  230; 
26  S.  C.  R.  437.  Section  13  does  not  affect 
this  right:  Robinson  v.  Wilson  (1908),  12  O.  W. 
B.  198. 

Costs  of  taxation  payable  to  an  assignee 
who  tLxes  a  solicitor's  bill  for  services  ren- 
dered to  the  insolvent  cannot  be  set-off  against 
the  solicitor's  claim:  In  re  Rogers  and  Fare- 
wea,14P.R.38. 

32.  As  large  a  dividend  as  can  with 
safety  be  paid  shall  be  paid  by  every  as- 
signee within  twelve  months  from  the  date 
of  the  assignment,  and  earlier  if  required 
by  the  inspectors ;  and  thereafter  a  further 
dividend  shall  be  paid  every  six  months,  and 
more  frequently  if  required  by  the  inspec- 
tors, until  the  estate  is  wound  up  and  dis- 
posed of.    10  Edw.  VII.  c.  64,  s.  31. 

In  the  absence  of  special  difficulties  the 
estate  should  be  wound  up  within  a  year ;  and  if 
distribution  is  not  made  within  that  time  the 
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onus  is  on  the  assignee  to  justify  the  delay: 
Ontario  Bank  v.  Lamont,  6  O.  R.  147. 

Undeclared  dividends  may  be  attached :  Par- 
ker V.  Howe,  12  P.  B.  351. 

A  dividend  received  by  a  creditor  who  holds 
an  endorsed  note  for  part  of  his  claim  must  be 
credited  ratably  on  the  whole  claim  and  not 
applied  wholly  on  the  unsecured  portion :  Hood 
V.  Coleman  Planing  Mill  Co.  (1900),  27  A.  R. 
203.  And  proving  a  claim  on  a  number  of  notes 
and  an  open  account  and  obtaining  a  dividend 
does  not  merge  all  the  items  in  one  sum  and 
does  not  prevent  the  claimant  from  afterwards 
suing  in  the  Division  Court  for  the  pro  rata  bal- 
ance due  on  one  note:  Harvey  v.  McPherson 
(1903),  6  0.  L.  R.  60. 

Where  the  assets  of  an  insolvent  are  sold 
with  the  concurrence  of  the  creditors  the  accept- 
ance of  a  proportionate  part  of  the  proceeds 
does  not  in  the  absence  of  an  express  agree- 
ment to  that  effect  operate  as  satisfaction  of 
the  whole  claim:  McPherson  v.  Copeland 
(1908),  9  W.  L.  R.  623. 

The  payment  of  a  dividend  by  an  assignee 
under  a  voluntary  assignment  for  the  benefit 
of  creditors  is  not  a  part  payment  within  the 
Statute  of  Limitations  and  does  not  make  a  new 
starting  point  for  the  running  of  the  statute  as 


sBonoK  32. 


175 


against  the  debtor:  Birkett  v.  Bissonette 
(1907),  15  O.  L.  R.  93;  McKenzie  v.  Fletcher 
(1897),  11  Man.  L.  R.  <540. 

33.  So  soon  as  a  dividend  sheet  is  pre- 
pared notice  thereof  shall  be  given  by  regis- 
tered letter  to  each  creditor,  inclosing  an  ab- 
stract of  receipts  and  disbursements,  show- 
ing what  interest  has  been  received  by  the 
assignee  for  money  in  his  hands,  together 
with  a  copy  of  the  dividend  sheet,  noting 
thereon  the  claims  objected  to,  and  stating 
whether  any  reservation  has  or  has  not  been  ' 
made  therefor;  and  after  the  expiry  of  eight 
days  from  the  date  of  mailing  such  notice, 
abstract  and  dividend  sheet,  dividends  on  all 
claims  not  objected  to  within  that  period 
shall  be  paid.    10  Edw.  VII.  c.  64,  s.  32. 

Under  the  English  Bankruptcy  Act  a  sum- 
mary mode  of  procedure  for  the  recovery  of 
dividends  is  provided,  and  there  is  no  right  of 
action.  But  it  has  been  held  under  the  Insol- 
vent Act  of  1875  that  an  action  lies :  Simpson  v. 
Newton,  4  C.  L.  J.  46,  and  also  under  this  Act: 
Brock  V.  Tew,  5th  April,  1898;  Falconbridge,  J. 
And  see  Burrill  on  Assignments,  6th  ed.,  sec. 
448. 

It  is  the  assignee's  duty  to  tender  payment 
of  the  dividend,  and  he  is  liable  for  interest   ' 
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from  tlie  time  that  payment  should  have  been 
made;  this  both  on  general  principles:  Burrill 
on  Assignments,  6th  ed.,  sec.  449;  Perley  on 
Interest,  p.  45;  Gray  v.  Thompson,  1  Johns.  Cli. 
82;  In  re  Merrick,  1  Ashmead  (Pa.)  305;  and 
also  under  the  Judicature  Act  (R.  S.  O.  1914, 
c.  56,  s.  35),  because  there  is  a  statutory  duty 
to  pay,  and  because  filing  the  c^aim  is  a  de- 
mand: Brock  V  Tew,  5th  April,  1898;  Fal- 
conbridge,  J.  See  McCullough  v.  Newlove,  27 
0.  R.  627 ;  McCullough  v.  Clemow,  26  0.  R.  467 ; 
City  of  London  v.  Citizens  Ins.  Co.,  13  O.  R. 
713. 

The  creditor  may  take  the  dividends  and 
then  sue  the  debtor  for  the  balance  of  the  claim : 
Mackenzie  v.  Blackburn,  Common  Pleas  Divi- 
sion; 12th  February,  1890. 

The  receipt  of  a  dividend  does  not  deprive 
a  creditor  of  the  right  to  call  the  assignee  to 
account,  and  to  make  him  responsible  for  profit 
alleged  to  have  been  made  by  him  at  the  expense 
of  the  trust  estate :  Morrison  v.  Watts,  19  A.  P 
622 ;  Beemer  v  Oliver,  10  A.  R.  656 ;  but  conduct 
directly  conducing  to  the  transaction  after- 
wards attempted  to  be  complained  of  will  be  a 
bar :  Miller  v.  Hamlin,  2  0.  R.  103. 

34.— (1)  The  assignee  may  take  the  pro- 
ceedings authorized  by  section  33  of  The 
Creditors  Relief  Act  to  be  taken  by  a  sheriff, 
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ani  in  that  case  sections  33  and  34  of  that 
Act  shall  apply  mutatis  mutandis  to  pro- 
ceedings for  th^  distribution  of  money  and 
determination  of  claims  arising  under  an 
assignment  made  under  this  Act,  with  the 
substitution  of  "  assignee  "  for  "  sheriff  '*; 
but  this  section  shall  not  relieve  the  assignee 
from  mailing  to  each  creditor  the  abstract 
and  other  information  required  by  section 
33  of  this  Act  to  be  sent  to  creditors  so  far 
as  the  same  is  not  contained  in  the  list  sent 
by  him  under  section  33  of  The  Creditors 
Relief  Act. 

(2)  A  Judge  of  the  County  or  District 
Court  of  the  county  or  district  where  the  as- 
signment is  required  to  be  registered  shall 
be  the  Judge  to  whom  applications  under 
this  section  shall  be  made.  10  Edw.  Vli. 
c.  64,  s.  33. 

This  section  is  in  nearly  the  same  terms  as 
section  30  of  R.  S.  0. 1897  c.  147,  which  was  first 
enacted  as  section  6  of  59  V.  c.  31.  It  enables 
the  assignee  to  adopt  the  contestation  procedure 
of  the  Creditors'  Relief  Act,  R.  S.  O.  1914,  c. 
81.  It  was  held  under  the  former  section  that 
the  County  Court  Judge  acted  as  persona  de- 
signata  p'  '"  *hat  there  was  no  right  of  appeal : 

O.A.A.— n 
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Be  Simpson  .  ClaflPerty  (1899),  18  P.  B.  402. 
But  bee  The  Judges  Orders  Enforcement  Act, 
B.  S.  0. 1914,  c.  79,  and  In  re  Aaron  Erb  (1908), 
16  0.  L.  B.  594,  597,  ante  p.  136. 

Sections  33  and  34  of  the  Creditors  Belief 
Act  read  as  follows: 

33.— (1)  Where  at  the  time  for  distribution 
the  money  is  insufficient  to  pay  all  claims  in 
full  the  sheriff  shall  first  prepare  for  examina- 
tion by  the  debtor  and  his  creditors  a  list  of 
the  creditors  entitled  to  share  in  the  distribu- 
tion, with  the  amount  »iuo  to  each  for  princi- 
pal, interest  and  costs. 

(2)  The  list  shall  be  so  arranged  as  to  show 
the  amount  payable  to  each  creditor,  and  the 
total  amount  to  be  distributed ;  and  the  sheriff 
shall  deliver,  or  send  by  registered  post  to 
each  creditor  or  his  solicitor,  a  copy  of  the  list. 

(3)  If  within  eight  days  after  all  the  copies 
have  been  delivered  or  posted,  or  within  such 
further  time  as  the  Judge  may  allow,  no  objec- 
tion is  made  as  provided  by  this  Act,  the  sheriff 
shall  make  distribution  forthwith  pursuant  to 
such  list. 

(4)  If  objection  is  made  the  sheriff  shall 
forthwith  distribute  rateably  so  much  of  the 
money  made,  and  among  such  persons,  as 
will  not  interfere  with  the  effect  of  the  objec- 
tion in  case  the  same  should  be  allowed. 
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(5)  Any  person  affected  by  the  proposed 
scheme  of  distribution  may  contest  the  same 
by  giving,  within  the  time  menticiibd  in  sub- 
section 3,  a  notice  in  writing  to  the  sheriff,  stat- 
ing his  objection  to  the  scheme  and  the  grounds 
thereof. 

(6)  The  contestant  shall  within  eight  days 
thereafter  apply  to  the  Judge  for  an  order  ad- 
judicating upon  the  matter  in  dispute,  other- 
wise the  contestation  shall  be  taken  to  be  abi 
doned. 

(7)  The  contestant  shall,  within  the  time 
mentioned  in  the  next  preceding  sub-section, 
obtain  from  the  Judge  an  appointment  for 
hearing  and  determining  the  matter  in  dispute. 

(8)  A  copy  o^  the  appointment  and  a  notice 
in  writing.  Form  7,  of  the  objections  stating 
the  grounds  thereoi,  shall  be  served  by  the  con- 
testant upon  the  debtor,  unless  he  is  the  contest- 
ant, and  upon  the  creditors  or  such  of  them  as 
the  Judge  may  direct. 

(9)  The  Judge  may  determine  any  question 
in  dispute  in  a  summary  manner,  or  may  di- 
rect an  action  to  be  brought  or  an  issue  to  be 
tried  with  or  without  a  jury  in  any  Court  and  in 
any  county  for  the  determination  thereof,  and 
may  make  such  order  as  to  the  costs  of  the  pro- 
ceedings as  he  may  deem  just,  and  the  provi- 
sions of  sub-sections  2  and  3  of  section  14  shaU 
apply. 
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[Sub-sections  2  and  3  of  section  14  provide 
that  if  $400  or  over  is  in  question,  the  issue 
shall  be  tried  in  the  Supreme  Court.] 

(10)  Where  a  claimant  is  held  to  be  not  en- 
titled, or  to  be  entitled  to  part  only  of  his  claim, 
the  money  retained  pending  the  contestation, 
or  the  portion  as  to  which  the  claimant  shall 
have  failed,  shall  be  distributed  among  the 
creditors  who  would  have  been  entitled  thereto 
as  the  same  would  have  been  distributed  had 
the  claim  in  respect  thereof  not  been  made. 

(11)  Where  a  debtor  has  executed  a  mort- 
gage or  other  charge,  otherwise  valid,  upon  his 
property  or  any  part  thereof  after  the  receipt 
of  an  execution  by  the  sheriff  and  before  distri- 
bution, such  mortgage  or  charge  shall  not  pre- 
vent the  sheriff  from  selling  the  property  under 
any  execution  or  certificate  placed  in  his  hands 
before  distribution  as  if  such  mortgage  or 
charge  had  not  been  given,  nor  prevent  credi- 
tors whose  executions  or  certificates  are  sub- 
sequent thereto  from  sharing  in  the  distribu- 
tion; but  in  distributing  the  money  realized 
from  the  sale  of  such  property  the  sheriff  shall 
deduct  and  pay  to  the  person  entitled  thereto 
the  amount  of  such  mortgage  or  charge  from 
the  amount  which  would  otherwise  be  payable 
out  of  the  proceeds  of  such  property  to  such 
subsequent  creditors. 
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(12)  In  the  case  provided  for  in  the  next 
preceding  subsection  the  sheriff  shall  prepare 
a  separate  scheme  of  distribution  of  the  pro- 
ceeds of  the  encumbered  property  without  ref- 
erence to  the  mortgage  or  charge,  and,  from  the 
dividends  payable  according  to  such  scheme  to 
subsequent  creditors,  there  shall  be  deducted 
the  amount  of  the  mortgage  or  charge  and  the 
amount  so  deducted  shall  be  paid  to  the  en- 
cumbrancer. 

34. — ^Where  several  creditors  are  interested 
in  a  contestation,  either  for  or  against  the  same, 
the  Judge  shall  give  such  directions  for  sav- 
ing the  expense  of  an  unnecessary  number  of 
parties  and  trials,  and  of  unnecessary  proceed- 
ings, as  he  may  deem  just,  and  shall  direct  by 
whom  and  in  what  proportions  any  costs  in- 
curred in  the  contestation,  or  in  any  proceed- 
ings thereunder,  shall  be  paid,  and  whether  any 
and  what  costs  shall  be  paid  out  of  the  money 
levied. 

Form  7. 
Notice  of  Contestation  of  Scheme  of  Distri- 
bution. 
The  Creditors  Relief  Act. 
In  the  County  Court  of  the  Connty  of 

A.  B.  Claimant, 

— and — 
C.  D.  Debtor. 

To  C.  D.,  debtor,  and  F.  G.  and  M.  N.,  claimants. 
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Take  notice  that  I  contest  the  scheme  of  dis- 
tribution prepared  by  the  Sheriff  of  the  Conn*y 
^^  in  respect  of  the  claims  of 

you,  the  said  F.  G.  and  M.  N.,  on  the  follow- 
ing ground  (state  distinctly  the  ground),  and 
a  copy  of  the  Judge's  appointment  to  adjudi- 
cate upon  the  matter  is  served  herewith. 


Dated,  etc. 


X.  Y., 

Contestant. 


35.  The  assignee  shall  receive  such  re- 
muneration as  shall  be  voted  to  him  by  the 
creditors  at  any  meeting- called  for  the  pur- 
pose after  the  first  dividend  sheet  has  been 
prepared,  or  by  the  inspectors,  in  case  the 
creditors  fail  to  provide  therefor,  subject  to 
review  by  the  Judge  upon  complaint  of  the 
assignee  or  of  any  creditor.  10  Edw.  VII. 
c.  64,  s.  34. 

Under  the  Insolvent  Act  of  1875,  the  as- 
signee was  entitled  to  a  commission  on  the 
net  proceeds  of  the  estate  of  the  insolvent  of 
every  kind,  of  5  per  cent,  on  the  first  $1,000, 
2y2  per  cent,  on  any  further  sum  up  to  $5,000, 
and  114  per  cent,  on  any  further  sum.  Under 
the  present  Act,  the  assignee's  fee  is  usually  five 
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per  cent,  on  the  amount  of  the  receipts  (see  sec- 
tion 36),  but  his  remuneration  ought  to  be 
fixed  according  to  the  principles  regulating  the 
remuneration  of  ordinary  trustees:  Re  Flem- 
ing, 11  P.  R.  426;  Archer  v.  Severn,  13  0.  R. 
316;  Re  Prittie  Trusts,  13  P.  R.  19.  In  the 
last  case  the  trustee  was  allowed  a  commission 
on  rents  collected,  in  addition  to  a  commiBsion 
paid  to  an  agent.  And  as  to.  the  allowance  of 
commission  on  accounts  set  off,  see  In  re  Cen- 
tral Bank,  Lye's  Claim,  22  0.  R.  247. 

The  Judge  acts  as  persona  designata,  and 
he  can  deal  only  with  the  question  of  remuner- 
ation, and  before  -the  enabling  Act,  56  V.  c. 

13  (R.  S.  0.  1897,  c.  76),  he  had  no  power  to 
give  costs  in  an  application  under  this  sec- 
tion: Re  Pacquette,  11  P.  R.  463;  Re  Young, 

14  P.  R.  303.  And  see  now  the  Judges  Orders 
Enforcement  \<  t,  R.  S.  0.  1914,  c.  79.  If  a 
general  investigation  of  the  accounts  is  de- 
sired, an  action  is  necessary ;  but  it  is  improper 
to  bring  an  action  to  settle  the  question  of  re- 
muneration :  Stewart  v.  Miller,  22nd  November, 
1897;  Boyd,  C. 

An  assignee  is  not  responsible  for  loss  re- 
sulting from  the  criminal  acts  of  a  servant 
selected  and  employed  by  him  without  negli- 
gence: Jobson  V.  Palmer,  [1893]  1  Ch.  71.  An 
assignee  who  seizes  goods  subject  to  a  chattel 
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mortgage^  whicH  is  upheld,  is  liable  in  dam- 
ages for  conversion:  Light  v.  Hawley,  29  0. 
R.  25. 

A  solicitor  acting  as  assignee  is  entitled 
only  to  commission:  In  rt,  KeHy,  17  C.  L.  T. 
Occ.  N.  65. 

An  assignee  is  not  entitled  to  charge  against 
the  estate  expenses  incurred  before  the  assign- 
ment is  made,  when,  as  it  has  been  expressed, 
he  is  **  prowling  for  the  assignment."  See  Ex 
parte  Lovegrove,  3  Dea.  &  Ch  763;  or  costs 
paid  by  him  of  an  action,  not  authorized  by  the 
creditors,  to  set  aside  a  chattel  mortgage: 
Hyman  v.  Howell,  13  0.  R.  400.  And  the  as- 
signee has  no  right  +o  remuneration  except  out 
of  the  assets  of  the  estate,  or  By  special  agree- 
ment. There  is  no  implied  obligation  upon  the 
creditors  to  pay  him:  Johnston  v.  Dulmage 
(1899),30O.  R.  233. 

36.  Where  the  remuneration  of  the  as- 
signee has  not  been  fixed  under  the  next  pre- 
ceding section  before  the  final  dividend  the 
assignee  may  insert  in  the  final  dividend 
sheet,  and  retain  as  his  remuneration,  a  sum 
not  exceeding  five  per  cent,  of  the  cash  re- 
ceipts, subject  to  review  by  the  Judge;  but 
no  application  by  the  assignee  to  review  the 
allowance  shall  be  entertained  unless  thp 
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question  of  his  remuneration  has  been 
brought  before  a  meeting  of  creditors  com- 
petent to  decide  the  same  before  the  prepara- 
tion of  the  final  dividend  sheet.  10  Edw. 
VII.  c.  64,  s.  35. 

37.— (1)  An  assignee  shall  not  make  any 
payment  or  allowance  to  an  inspector  beyond 
his  actual  and  necessary  travelling  expenses 
in  and  about  his  duties  as  inspector,  except 
under  the  authority  of  a  resolution  of  the 
creditors  passed  at  a  meeting  regu%ly 
called,  fixing  the  amount  thereof,  and  in  the 
notice  calling  the  meeting  the  fixing  of  the 
remuneration  of  the  inspectors  shall  be 
specially  mentioned  as  one  of  the  subjects 
to  be  brought  before  the  meeting. 

(2)  An  inspector  shall  not  be  allowed 

more  ^  m  four  dollars  a  day  besides  actual 

trave  g  expenses.     10  Edw.  VII.  c.  64, 
P  36. 

The  maximum  alio  .ranee  is  very  ambigu- 
ously limited,  as  it  is  almost  impossible  to  say 
hdw  many  "  days  "  an  inspector  should  be  paid 
for.  A  reasonable  interpretation  would  be  to 
allow  pay  for  each  day  upon  which  a  meeting 
of  inspectors  takes  place,  and  the  resolution 
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appointing  the  inspectors  should  provide  that 
there  be  paid  to  each  inspector  for  each  meet- 
ing actually  attended  by  him  the  sum  of  $  , 
not  exceeding  tor  any  inspector  the  sum  of 
$  .    In  the  notice  calling  the  first  meet- 

ing the  remuneration  of  the  inspectors  should 
be  mentioned  as  one  of  the  subjects  to  be 
brought  before  the  meeting  (see  p.  159).  Under 
the  English  Act  an  inspector  cannot  without  the 
direction  of  the  Court  receive  any  remunera- 
tion, and  cannot  charge  for  services  rendered 
by  him  as  solicitor :  In  re  Gallard,  [1896]  1  Q. 
B.  68.  The  present  section  does  not  go  so  far, 
ar  J  it  would  seem  that  an  inspector  can  act  as 
solicitor  for  the  estate:  Strachan  v.  Ruttan,  15 
P.  R.  109 ;  In  re  Mimico  Sewer  Pipe  and  Brick 
Manufacturing  Co.,  Pearson's  Case,  26  O.  R. 
289.  If  the  assignee  pays  inspectors'  fees  with- 
out a  resolution,  the  payment  will  be  dis- 
allowed, but  a  ratifying  resolution  may  be 
passed  afterwards  by  the  creditors :  Stewart  v. 
Miller,  22nd  November,  1897:  Boyd,  C. 

EXAMINATION  OF  ASSIGNOR  AND  OTHERS. 

38. — (1)  Upon  a  resolution  passed  by  a 
majority  vote  of  the  creditors  present  or 
represented  at  a  meeting  of  creditors  regu- 
larly called,  or  upon  the  written  request  of 
a  majority  of  the  inspectors,  or  upon  an 
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order  made  by  the  Judge,  the  assignee  may 
examine  upon  oath  before  a  Master,  Local 
Master,  Local  Registrar,  Deputy  Clerk  of 
the  Crown,  Judge  of  the  County  or  District 
Court,  Special  Examiner,  Official  Referee 
or  any  other  person  named  in  the  order,  the 
assignor  or  any  person  who  is  or  has  been 
his  agent,  clerk,  servant,  officer  or  employee 
of  any  kind,  touching  the  estate  and  effects 
of  the  assignor,  and  as  to  the  property  and 
means  he  had  when  the  earliest  of  his  debts 
or  liabilities  existing  at  the  date  of  the  as- 
signment was  incurred,  and  as  to  the  prop- 
erty and  means  he  still  has  of  dischai  ^ing 
his  debts  and  liabilities,  and  as  to  the  dis- 
posal he  has  made  of  any  property  since  con- 
tracting such  debt  or  incurring  such  liabil- 
ity, and  as  to  any  and  what  debts  are  owing 
to  him ;  and  the  person  examined  may  be  re- 
quired by  the  assignee  to  produce  upon  such 
examination  any  property,  book,  document 
or  paper  in  bis  custody,  power  or  control. 

(2)  Unless  otherwise  -ordered  the  ex- 
amination shall  take  place  in  the  county  or 
district  within  which  the  person  to  be  exam- 
ined resides. 


- 


- 
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(3)  The  Rules  and  procedure  of  the  Su- 
preme Court  as  to  the  examination  of  a  jnag- 
ment  debtor,  or  any  clerk  or  employee 
or  former  clerk  or  employee  of  a  judg- 
ment debtor,  shall,  so  far  as  may  be,  apply 
to  an  examination  held  under  sub-section  1. 
10  Edw.  VII.  c.  64,  s.  37. 

The  following  forms  of  request  by  the  in- 
spectors for  an  examination  and  appointment 
for  examination  may  be  of  use : 

Request  for  Examination. 
To  A.  B.,  Esquire, 

In  the  matter  of  the  Estate  of  CD.,  of  the 
of  in  the  County  of  , 

an  insolvent,  and  in  the  matter  of  the  A.ssign- 
ments  and  .Preferences  Act. 

As  the  duly  appointed  inspectors  of  the 
estate  of  the  above  named  C.  D.  we  hereby 
request  you  to  have  the  said  C.  D.  examined 
under  the  statute  in  that  behalf  touching  his 
estate  and  effects  and  as  to  the  property  and 
means  he  had  when  the  earliest  of  his  debts  or 
liabilities  existing  at  the  date  of  his  assign- 
ment to  you  was  incurred  and  as  to  the  pro- 
perty and  means  he  still  has  of  discharging 
his  debts  and  liabilities  and  as  to  the  disposal 
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he  has  made  of  any  property  since  contracting 
such  debt  or  incurring  such  liability  and  as  to 
any  and  what  debts  are  owing  to  him. 


Dated  at  Toronto  this 
1914. 


day  of 
Inspectors. 


Appointment  fob  Examination. 

In  the  matter  of  the  Estate  of  C.  D.,  of  the 
of  ,  m  the  County  of         ,  an  in- 

solvent, and  in  the  matter  of  the  Assignments 
and  Preferences  Act. 

I  hereby  appoint  tne  day  of 

,  1914,  at  the  hour  of  o'clock  in  the 
forenoon,  at  my  Chambers  in  the  Court  House 
in  the  Town  of  for  the  examination  of 

C.  D.,  the  above  named  insolvent  under  the 
Assignments  and  Preferences  Act,  touching 
his  estate  and  effects  and  as  to  the  property 
and  means  he  had  when  the  earliest  of  his  debts 
or  liabilities  existing  at  the  date  of  his  assign- 
ment to  A.  B.  was  incurred  and  as  to  the  pro- 
perty and  means  he  still  has  of  discharging  his 
debts  and  liabilities,  and  as  to  the  disposal 
he  has  made  of  any  property  since  contracting 
such  debt  or  incurring  such  liability  and  as  to 
any  and  what  debts  are  owing  to  him. 

And  I  hereby  direct  the  said  CD.  to  have 
with  him  and  produce  before  me  all  deeds, 
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books,  papers,  letters,  cheques,  bills  of  ex 
change,  promissory  notes,  statements  of  ac- 
count, in/oices,  documents  and  writings  what- 
soever in  his  custody  or  power  in  any  way 
relating  to  the  subject  matter  of  his  said  ex- 
amination and  particularly  (mention  any 
books,  etc.,  specially  required). 

Dated  at  the  Town  of  thief 

day  of  ,  1914. 

Special  Examiner  of  the 
Supreme  Court  of  Ontario. 

An  assignee  for  the  benefit  of  creditors  of  a 
judgment  debtor  is  not  examinable  as  his  trans- 
feree: British  Canadian  Loan  and  Investment 
Co.  V.  Britnell,  13  P.  R.  310.  B  it  the  making 
of  an  assignment  by  a  judgment  debtor  does 
not  deprive  the  judgment  creditor  of  his  right 
to  examine  him  or  to  obtain  a  ca.  sa.  against 
him:  McEachern  v.  Gordon  (1899),  18  P.  R. 
459;  Bank  of  Hamilton  v.  Scott,  3  0.  W.  B.  716, 
717. 

Where  a  firm  has  been  dissolved  a  former 
employee  of  the  firm  may  be  examined  at  tie 
instance  of  the  assignee  of  the  separate  estate 
of  one  of  the  former  partners:  In  re  Guinane 
(1898),  18  P.  R.  208. 

Service  of  a  copy  of  the  appointment  is 
sufficient  and  it  is  not  necessary  when  effecting 
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service  to  shew  the  origrinal  appointment  nn- 
less  this  is  demanded:  In  re  Ferguson  (1908), 
17  0.  L.  B.  576. 

89.  Any  person  who  has  or  is  believed  or 
suspected  to  have  in  his  possession  or  power 
any  book,  document  or  paper  of  any  kind 
» relating  in  whole  or  in  part  to  the  assignor, 
his  dealings  or  property,  and  who  refuses  or 
fails  to  produce  the  same  for  the  inspection 
of  the  assignee  within  four  days  after  de- 
mand in  writing  by  the  assignee,  may  by 
order  of  thjB  Judge  be  examined  before  the 
Judge  or  any  of  the  officers  mentioned  in 
section  38  touching  such  book,  document  or 
paper;  and  he  shall  be  subject  to  the  same 
consequences,  in  the  case  of  neglect  to  at- 
tend or  refusal  to  disclose  the  matters  in 
respect  of  which  he  may  be  examined  or  to 
make  such  production,  as  are  mentioned  in 
section  41..  10  Edw.  VII.  c.  64,  s.  38. 

40.  If  the  assignor  does  not  attend  for 
examination  and  does  not  allege  a  sufficient 
excuse  for  not  attending  or,  if  attending,  he 
refuses  to  disclose  his  property  or  his  trans- 
sactions  respecting  the  same,  or  does  not 
make  satisfactory  answers  respecting  the 
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same,  or  if  it  appears  from  such  examina- 
tion that  the  assignor  has  concealed  or  made 
away  with  his  property  in  order  to  defeat 
or  defraud  his  creditors  or  any  of  them, 
the  Judge  may  order  the  assignor  to  be  com- 
mitted to  the  common  gaol  of  the  county  or 
district  in  which  he  resides  for  any  period 
not  exceeding  twelve  months.  10  Edw.  VII. 
c.  64,  s.  39. 

Under  the  corresponding  section  of  B.  S.  0. 
1897,  c.  147,  it  was  held  that  the  power  of  com- 
mittal could  not  be  exercised  by  a  County  Court 
Judge:  In  re  Rochon  (1899),  31  0.  R.  122.  But 
see  now  section  2  of  the  present  Act.  It  was 
also  held  that  the  power  to  commit  for  conceal- 
ment of  or  making  t»^/ay  with  property  applied 
only  to  acts  done  after  the  section  in  question 
was  first  enacted:  In  re  Lucas  Tanner  &  Co. 
(1900),  32  0.  R.  1.  The  power  to  commit  or 
not  making  satisfactory  answers  or  for  not 
attending  is  not  limited  a«  to  time :  ibid. 

The  failure  to  account  for  the  proceeds  of 
goods  sold  on  the  day  of  the  assignment  and  the 
sending  of  money  by  the  insolvent  to  his  father 
to  take  up  notes  which  Had  not  matured  were 
held  in  Re  McLarty  (1908),  12  O.  W.  R.  1171, 
to  constitute  "  an  exceedingly  flagrant  case," 
and  the  offender  was  sent  to  gaol  for  nine 
months. 
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41.  Any  person  other  than  the  assignor 
liable  to  be  examined  shall  be  subject  to  the 
same  consequences,  in  case  of  neglect  to  at- 
tend or  refusal  to  disclose  the  matters  in  re- 
spect of  which  he  may  be  examined  or  to 
make  production,  as  a  witness  in  an  action 
in  the  Supreme  Court.  10  Edw.  VII.  c. 
64.    .40. 
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COMPOSITION  AGREEMENTS. 

It  very  frequently  happens  that  after  an  as- 
signment for  the  benefit  of  creditors  has  been 
made  a  composition  is  arranged,  and  it  may  be 
useful  to  mention  a  few  of  the  authorities  relat- 
ing to  composition  agreements.  The  most  im- 
portant point  to  be  borne  in  mind  is  that  all 
creditors  must  be  dealt  with  on  an  equality, 
and  that  any  advantage  or  bonus  to  any  credi- 
tor to  induce  him  to  assent  to  the  agreement 
will  make  the  agreement  void :  Dauglish  v.  Ten- 
nent,  L.  R.  2  Q.  B.  49.  A  general  discussion  of 
the  subject  will  be  found  in  Addison's  Law  of 
Contracts,  9th  ed.,  p.  82;  Kerr  on  Fraud,  2nd 
ed.,  p.  231,  et  seq. ;  and  Forsyth  on  Composition, 
p.  104,  et  seq.  The  doctrine  is  very  far-reach- 
ing. Any  promise  made  by  the  debtor  or  any 
person  on  his  behalf,  to  pay  the  creditor  more 
than  the  other  creditors  are  to  receive,  cannot 
be  enforced,  and  not  to  disclose  is  to  conceal: 
McKewan  v.  Sanderson,  L.  R.  20  Eq.  65; 
Knight  V.  Hunt,  5  Bing.  432;  Ex  parte  Mil- 
ner,  15  Q.  B.  D.  605. 

Nor  can  the  creditor  recover  upon  a  nego- 
tiable instrument  or  other  security  given  by  the 
debtor  or  any  person  on  his  behalf  to  the  credi- 
tor for  the  amount  agreed  to  be  paid :  McKewan 
V.  Sanderson,  L.  R.  20  Eq.  65;  Leicester  v. 
Rose,  4  East  372. 
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If  such  a  negotiable  instrument  or  security 
is  transferred  to  a  bona  fide  Holder  for  value, 
and  payment  enforced  by  him,  the  debtor  can 
lec  "er  back  the  amount  from  the  creditor. 
Th<^  doctrine  of  par  delictum  does  not  apply; 
it  16  oppression  on  the  one  side  and  submission 
on  the  other :  Smith  v.  Cuff,  6  M.  &  S.  160 ;  Hor- 
ton  V.  Riley,  11  M.  &  W.  492;  Alsager  v.  Spald- 
ing, 4  Bing.  N.  C.  407 ;  and  the  debtor  may  even 
recover  back  money  paid  to  the  creditor  before 
he  signs :  In  re  Lenzberg's  Policy,  7  Ch.  D.  650; 
Atkinson  v.  Denby,  6  H.  &  N.  778;  7  H.  &  N. 
934;  or  set  off  such  payments  against  future 
indebtedness :  Ex  parte  Miuton,  1  M.  &  A.  440 ; 
3  D.  &  C.  688.  But  see  Small  v.  Henderson 
(1899),  27  A.  R.  492;  Langley  v.  Van  Allen 
(1900),  32  0.  R.  216,  (1901),  3  0.  L.  R.  5; 
(1902),  32  S.  C.  R.  174. 

It  matters  not  whether  the  preferred  credi- 
tor signs  first  or  last ;  the  result  is  the  same  and 
the  agreement  is  avoided:  Ex  parte  Milner, 
15  Q.  B.  D.  605 ;  and  the  penalty  is  that  the  pre- 
ferred creditor  cannot  recover  even  the  same 
amount  as  the  other  creditors,  but  loses  both 
the  ordinary  composition  payment  and  the  se- 
cret advantage:  Howden  v.  Haigh,  11  A.  &  E. 
1033;  3  P.  &  D.  661;  Ex  parte  Phillips,  36  W. 
R.  567;  and  cannot  even  claim  on  the  original 
indebtedness,  at  any  rate  not  till  all  other  cre- 
ditors have  been  paid  in  full:  In  re  Gross,  4 
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DeG.  &  Sm.  364;  Ex  parte  Oliver,  4  DeG.  &  Sm. 
354.  But  this  doctrine  does  not  apply  if  the 
creditor  has  not  executed  a  release  and  default 
is  made  in  payment  of  the  composition :  Weese 
V.  Banfield,  22  A.  R.  189.  Notes  or  securities 
given  in  substitution  for  or  renewal  of  a  note 
originally  given  to  cover  a  secret  advantage  of 
this  kind  are  tainted  by  the  original  fraud  and 
cannot  be  enforced:  Geere  v.  Mare,  2  H.  &  C. 
339. 

One  creditor  cannot,  without  the  knowledge 
and  consent  of  the  other  creditors,  obtain  a 
bonus  or  increased  payment  in  consideration 
of  securing  to  the  other  creditors  payment  of 
the  composition,  for  the  other  creditors  are  en- 
titled to  exercise  the  option  of  foregoing  the 
guarantee  and  taking  a  larger  composition  pay- 
ment instead :  Wood  v.  Barker,  L.  R.  1  Eq.  139 ; 
though  in  our  Courts  an  agreement  of  this  kind 
has  been  more  leniently  looked  at:  Segsworth 
V.  Anderson,  23  0.  R.  573,  at  p.  580;  Re  Russell, 
7  A.  R.  767. 

The  doctrine  is  not  limitea  to  agreements  to 
give  the  preferred  creditor  a  larger  sum  than 
the  other  creditors.  Security  secretly  given  to 
one  creditor  to  secure  the  composition  pay- 
ment is  void:  Leicester  v.  Rose,  4  East  372; 
and  such,  a  secret  agreement  effects  a  release 
of  a  guarantor  of  the  composition  payment: 
Pendlebury  v.  Walker,  4  Y.  &  C.  Exch.  424; 
Clarke  v.  Ritchey,  11  Gr.  499. 
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Payment  of  a  creditor's  costs  as  an  induce- 
ment to  sign  has  been  held  to  invalida  e  a  com- 
position deed  under  the  Insolvent  Act:  In  re 
McRae,  1  A.  R.  387. 

If,  however,  each  creditor  is  standing  on  his 
own  rights,  and  there  is  no  mutual  reliance, 
each  may  make  his  own  bargain:  In  re  Mc- 
Henry,  [1894]  2  Ch.  428;  [1894]  3  Ch.  365; 
and  there  is  no  necessity  for  disclosing  the 
fact  that  a  creditor  already  holds  security;  a 
general  reservation  of  rights  in  respect  of  ex- 
isting securities  is  sufficient :  Henderson  v.  Mac- 
donald,  20  Gr.  334;  and  a  composition  agree- 
ment is  not  invalidated  where  one  claim  is  paid 
in  full,  that  claim  being  to  the  knowledge  of 
the  creditors  in  suit,  and  the  payment  being 
made  under  pressure  of  this  suit:  Carey  v. 
Barrett,  4  C.  P.  D.  379. 

It  is  usual  to  insert  in  comi)osition  agree- 
ments a  provision  that  in  default  of  punctual 
payment,  the  original  claims  shall  revive, 
credit  being  given  for  any  payments  made  on 
account:  In  re  McRae,  15  Gr.  408.  But  this  is 
an  implied  condition  of  such  an  agreement :  Ex 
parte  Bennett,  2  Atk.  527;  Ex  parte  Vere,  19 
Ves.  93 ;  Andrews  v.  Bank  of  Toronto,  15  0.  R. 
648;  In  re  Hatton,  L.  R.  7  Ch.  723;  Weese  v. 
Banfield,  22  A.  R.  489 ;  and  applies  even  where 
there  is  a  surety:  Ex  parte  Gilbey,  8  Ch.  D. 
248 ;  unless  the  intention  to  substitute  the  com- 
position  payments   for   the   original   debt   is 
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clearly  shown:  Ex  parte  Hemaman,  12  Jur. 
643 ;  and  if  there  is  a  reservation  of  rights  as 
against  sureties  or  in  respect  of  securities 
the  creditor  will  be  entitled  to  collect  from 
them  the  balance  of  his  claim:  Banque  d'Ho- 
chelaga  v.  Beauchamp,  36  S.  C.  B.  18.  Such 
a  condition  is  not  a  penalty  so  far  as  the 
original  debtors  are  concerned,  but  is  a  penalty 
and  cannot  be  enforced  as  against  third  per- 
sons: Watson  V.  Mason,  22  Gr.  180,  574; 
Thompson  v.  Hudson,  L.  R.  4  H.  L.  1;  and 
creditors  of  a  new  business  are  entitled  in 
priority  to  creditors  of  an  old  business  who  set 
up  that  a  discharge  has  been  fraudulently  ob- 
tained: Buchanan  v.  Smith,  17  Gr.  208,  18 
Gr.  41. 

It  is  alG  usual  to  insert  a  condition  that  the 
agreement  shall  be  binding  only  if  all  creditors 
having  claims  above  a  specified  amount  ex- 
ecute it,  and  in  the  absence  of  such  a  condition 
each  creditor  who  signs*  is  bound:  Norman  v. 
Thompson,  4  Exch.  755;  Carey  v.  Barrett,  4 
C.  P.  D.*  379.  But  with  such  a  condition  a  credi- 
tor who  ^igns  the  agreement  and  receives  pay- 
ment of  the  composition  may  sue  for  the  bal- 
ance of  his  claim  if  the  required  number  of 
creditors  do  not  sign  it:  Shepherd  v.  Murray 
(1904),  3  0.  W.  R.  733;  Dominion  Radiator  Co. 
V.  Bull  (1902),  1  0.  W.  R.  672;  and  a  credit'>T 
who  executes  an  agreement  cannot  withdraw 
until  a  reasonable  time  has  elapsed  for  getting 
other  signatures :  ibid. 
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A  creditor  who  signs  is  bound  to  the  full 
amount  of  his  claim:  Harrby  v.  Wall,  1  B.  & 
Aid.  103;  and  cannot  wilfully  misstate  the 
amount  of  his  claim  and  afterwards  sue  for 
the  balance:  Eritten  v.  Hughes,  5  Bing.  460; 
Holmer  v.  Viner,  1  Esp.  132;  Fowler  v.  Perrin, 
16  C.  P.  258;  Eastabrook  v.  Scott,  3  Ves.  456. 

A  composition  cannot  be  forced  on  an  op- 
posing creditor  by  putting  it  in  the  form  of  a 
sale  to  produce  a  certain  price,  with  a  proviso 
that  the  ratable  share  of  that  price  is  to  be 
accepted  in  full:  Jennings  v.  Hyman,  11 
0.  E.  65. 

A  false  statement  by  the  debtor  that  other 
creditors  have  agreed  to  sign  if  the  creditor 
approached  signs  vitiates  the  agreement :  Cool- 
ing V.  Noyes,  6  T.  E.  263;  and  so  also  does  any 
non-disclosure  of  assets  by  the  debtor:  Vine  v. 
Mitchell,  1  Moo.  &  E.  337 ;  or  misrepresentation 
as  to  his  liabilities,  and  in  that  event  the  credi- 
tor may  sue  for  the  balance  of  his  claim  and 
reply  fraud  if  the  composition  agreement  is  set 
up:  Ontario  Copper  Lightning  Eod  Co.  v. 
Hewitt  29  C.  P.  491;  Eraser  v.  McLean,  46  U. 
C.  E.  302. 

Where  there  is  a  compulsory  discharge 
under  an  insolvent  Act  the  debt  remains, 
though  it  cannot  be  enforced,  and  there  is  con- 
sideration for  a  promise  to  pay  it;  but  it  is 
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otherwise  where  there  has  oeen  a  voluntary  re- 
lease: Samuel  v,  Fairgrieve,  21  A.  B.  418,  and 
cases  there  cited.  (Reversed  in  the  Supreme 
Court  on  the  question  of  the  effect  of  the  Bills 
of  Exchange  Act.) 

An  agreement  by  a  creditor  to  accept  less 
than  the  amount  of  his  debt  in  satisfaction 
thereof  is  binding;  signature  of  a  composition 
deed  is  not  essential:  Bank  of  Commerce  v. 
Jenkins,  16  O.  R.  215;  Rowland  v.  Grant,  26 
S.  C.  R.  372. 


INDEX 

ACCOUNTS,  assignee's  duty  to  keep,  170 

creditor's  right  to  have  copies,  170 

creditor's  right  to  inspect,  170 
ACQUIRING  CLAIMS  after  assignment,  127 

before  assignment,  130 

for  purposes  of  action,  91 
ACTION  to  enforce  claim,  160 
ADVANCES,  what  are,  50 

when  protected,  50 
ADVERTISEMENTS,  when  to  be  published,  111 

where  to  be  published.  111 

form  of,  15S 

penalty  for  not  publishing,  113 
AFFIDAVIT,  before  whom  to  be  sworn,  124 

form  of,  125 
AGENT,  142 
AGREEMENT  to  give  security     7 

to  purchase  stock-in-trad  .,  122 
ALIMONY,  judgment  for,  100 
AMENDMENT  of  assignment,  110 

of  claim,  160 

of  valuation  of  security,  128,  131 
ANNUITY,  future  instalments,  140 
APPEALS,  from  Judge,  3,  136 
ASSIGNEE,  accounts  of,  170 

action  by,  84 

appointment  of,  77 
attack  on  bills  of  sale,  88 

change  of,  77 

claim  by,  141 
oompromise  by,  90 
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A6SI0NBB,  death  of,  82 

>  delegation  of  powers,  68 

deposit  of  fundi  in  bank,  168 

exdnsiTe  right  of  action,  86 

how  far  boond  by  equitiea  affecting  asrimor,  105. 

Uability  for  costs,  84 

personal  as  distinguished  from  official  acts,  90 

purchase  by,  119 

removal  of,  76 

remuneration  of,  182 

residence  out  of  jurisdiction,  57 

sale  by  auction  by,  120 

security  for  costs,  84 

setting  up  defences  by,  163 

settlements  by,  90 

sheriff  acting  as,  43,.  44 

solicitor  assignee,  82 

who  may  be,  57 

wrongful  use  of  assets,  168 
ASSIGNMENT,  amendment  of,  110 

attack  upon,  42 

by  company,  68 

creditors'  consent,  43 

defect  in,  110 

effect  of,  58,  62,  70 

by  firm,  69 

form  of,  59  ^ 

by  infant,  69 

notice  of,  110 

pending  action,  effect  on,  63 

by  power  of  attorney,  69 

precedence  of,  99,  105 

registration  of,  69 

to  sheriff,  43 

variations  from  statutory  form,  41 

what  it  passes,  58,  62 

when  within  the  Act,  64 

who  may  make,  68 
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AS8IGN0B,  examination  of,  186 
ATTACHMENT,  assignment  takes  precedence,  99 

dividend  maj  be  attached,  17i 
ATTACK  upon  as.signment,  42 
AUCTION,  120 


BAIL,  109 

BONA  FIDES,  affidavit  of,  not  required,  112 

purchaser's,  sufficient,  45 

what  is,  45 
BOOK  DEBTS,  assignment  of,  may  be  attacked,  21 

assignment  of,  is  not  within  the  Bills  of  Sale  Act,  23 

assignment  of,  effect  of  assignment  for  the  benefit  of 
creditors  upon,  108 

C. 

CHANGE  of  assignee,  76 

CHATTEL  MOETGAGE,  agreement  for,  20 

assignee 's  right  to  attack,  86 

assignee's  right  to  renew,  112 

non-registration  of,  19 

taking  possession  under,  24 
CLAIMS,  action  to  enforce,  164 

acquiring,  after  assignment,  127 

advertisement  for,  111,  158 

amendment  of,  160 

barring,  160 

compeUing  proof  of,  155 

compromise  of,  90 

contestation  by  assignee,  160 

contestation  by  assignor,  167 

contingent,  138 

damages,  138 

debtor's  right  to  contest,  167 

extension  of  time  for  proof,  164 

form  of  affidavit  proving,  125 


L 
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CLAIMS,  future,  138,  140,  169 
inter«it  on,  160 
production  of  vouchers,  137 
proof  of,  138 
splitting  claims,  130 
summary  procedure  for  contestation  of,  176 

COGNOVIT  ACTIONEM,  4 
COLLUSION,  what  is,  5 
COMPOSITION  AGREEMENTS,  114,  194 
COMPBOMISE  of  claims,  90 
CONCEALMENT  of  assets,  36 
CONCURRENCE  of  intent,  15 
CONDITIONAL  SALES,  106 
CONDITIONS  of  sale  of  stock-in-trade,  120 
CONFESSION  of  judgment,  4 
CONSENT  to  assignment,  43 
CONSIGNMENT,  goods  held  on,  105 
CONSTITUTIONALITY  of  the  Act,  1 
CONTESTATION  of  claims,  160 

action  to  enforce  claim,  164 

notice  of  contestation,  161 

summary  procedure  for  contestation,  176 
CONTINGENT  CLAIMS,  138 
COSTS,  assignee 's  liability  for,  84 

Division  Court  costs,  104 

execution  creditor's  costs,  103 

lien  for,  103 

security  for  costs,  84 

Ruccessful  attack  on  security,  99 

taxation  of  costs  payabu  by  estate,  171 
CREDITORS,  foreign,  may  rank,  142 

notice  to,  155 

right  to  use  assignee's  name,  88 

right  to  attack  transactions  notwithstanding  assign- 
ment, 89 

who  may  attack  preferential  transactions,  31 
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CREDITORS,  who  ma.y  be  attacked,  29 
who  majr  claim,  188 

'CREDITORS'  RELIEF  ACT,  176 

CRIMINAL  liability,— 

Concealment  of  asaete,  36 
defrauding  creditor!,  36 
failure  to  keep  booki,  37 
falsifying  booki,  37 

CROWN,  no  priority,  100,  142 


,  '^1 


D. 


DAMAUES,  claims  for,  139 
DEATH  of  assignee,  76 
DEBTOR'S  right  to  contest  claimn,  167 
DECLARATION  of  right  to  rank,  164 
DESTROYING  books,  37 
DISPOSAL  of  estote,  119 
DISTRESS,  for  rent,  149 

for  taxes,  105 
DIVIDEND,  declaration  of,  173 

effect  of  receipt  of,  176 

interest  on,  175 

Limitations  Act,  174 

notice  of,  175 

payment  may  be  ordered  by  inspectors,  173 

right  of  action  for,  175 
DIVISION  COURT,  action  for  right  to  rank,  165 

costs,  104. 
DOUBLE  PROOF,  73 
DOWER,  70 


jSNDOBSER  taking  security,  35 
ESTOPPEL,  acceptance  of  dividend,  32 

acting  aa  inspector,  43 
^attacking  assignment,  42 

onsQceessful  prior  attack  by  creditor,  48 


toe 


IMDBX. 


BBTSEAT,  100 

SyiDENOE  of  parties  to  tnnMetion,  81 

EXAMINATION,  appointment  for,  189 

of  aaaignee,  liM) 

of  aMdgnor,  187 

of  employees  of  assignor,  187 

prodnetion  of  books,  189 

rtqattt  for,  188 
EXECUTIONS,  effect  of  assignment,  100 
EXEMPTIONS,  65 


FAILUBE  to  keep  books,  37 
FAIB  relatiye  valae,  58 
FALSIFTINa  books,  37 
FINDINQ  of  fact,  30 
FOLLOWING  proceeds,  94 
FOREIGN  creditor,  142 
FOBFEITURE  of  lease,  145 
FORMS,  afldavit  proving  claim,  123 

agreement  to  purchase  stock-in-trade,  122 

appointment  for  examination,  189 

assignment,  59 

conditions  of  sale  of  stock-in-trade,  120 

jadgment  in  farvour  of  claimant,  164 

notice  of  assignment,  155 

of  contestation  of  claim,  161 
to  creditors,  155 

order  allowing  creditor  to  sue,  89 

proxy,  126 

request  for  examination,  188 
FRAUDS,  Statute  of,  assignee  should  plead,  163 
FRAUDULENT  transfer  or  concealment,  36 
FUTURE  acquired  property,  21 

O. 
GOODWILL,  27 
GUARANTOR,  right  to  rank,  143 
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HUSBAND  and  wife,  36,  146 


IND0B8EB  taking  ••? nrity,  85 
INSOLVENT  CIBCUMSTANCE8,  2« 
IN8PE0TOB  acting  aa  aolieitor  of  the  eatate,  IM 

appointment  of,  118 

cAnnot  buy  aaaeta,  116 

eannot  profit  at  expenae  of  eatate,  117 

may  fix  aaalgnee'a  remnneration,  182 

may  have  aaaignor  and  hia  employeea  examined,  186 

may  order  payment  of  dividenda,  173 

remnneration  of,  185 

travelling  expenaea  of,  185 
INSURANCE,  aaaignment  of,  24 

effect  of  aaaignment  on  validity  of,  64 
INTENT,  10,  29 
INTEBE8T  on  claima,  160 

on  dividenda,  175 

deduction  of,  frwn  cluma  not  due,  138 

distreaa  for,  153 

J. 

JOINT  and  aeparate  debta,  72 
JUDGE,  powera  of,  3 

appeals  from,  3,  136  ' 

what  one  may  act,  2 
JUDGMENT,  attacking,  162 

confeaaion  of,  4 

effect  of  assignment  upon,  99 

proof  by,  162 


KNOWLEDGE  of  insolvency,  27,  28 
of  claim,  153 
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LANDLOBD— S«e  Leu*. 
LEASE,  accelerated  rent,  150 

arrears  of  rent,  149 

assignee's  liability  to  pay  rent,  154 

assifjrnee'a  right  to  disclaim,  154 

assignee's  right  to  hold,  145 

by  debtor  to  creditor,  24 

distress  for  rent,  149 

forfeiture  of,  145 

future  rent,  153 

interest  aa  rent,  158 
LIEN  of  mechanics,  107 

equitable  liens,  106 

of  execution  creditor,  103 

for  rent,  145 
UMITATI0N8,  Statute  of,  assign4»e  should  plead,  163 

dividend  is  not  a  payment  under,  174 

IC 

MABBIAGE  SETTLEMENT,  145 
MECHANICS'  LIENS,  107 
MEETINGS,  how  to  be  called,  115 

requisition  for,  118 

when  to  be  held,  115 

where  to  be  held,  116 
MISTAKE,  110 
MORTGAGEE'S  claim  for  interest,  153 

NEGOTIABLE  INSTRUMENTb,  claims  under,  128 
NOTICE  of  assignment,  158 

of  contestation,  161 

to  creditors,  111,  158 

of  dividends,  175 
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NOTICE  of  mMtings,  115,  158 

penalty  for  non-pabliefttioii,  113 
to  prove  claim.  155 
to  send  in  e!aim%  158 

NULL  AND  VOID,  meaning  of,  33 


P. 


PABTIES  to  action,  92 

PABTNEB,  assignment  executed  by,  69 

claims  bj,  75 

diitribation  of  partnership  estate,  72 

double  proof,  73 

security  given  by,  not  to  be  valued,  132 

security  to,  25 
PAYMENT,  what  is,  46 

when  protected,  46 
POSTPONINO  the  taking  of  security,  19 
PBECEDENCE  of  assignment,  99,  105 
PBEFEBENCES,  assignee's  right  to  attack.  86 

creditor's  right  to  attack,  88 

effect  of  setting  aside  first  mortgage,  25 

setting  aside  in  part.  33 

what  are,  21 
PBE88UBE,  10 

PBE8UMPTI0N  of  intent,  13,  14,  15 
PBINCIPAL  and  agent,  142 
PBINCIPAL  and  surety,  35,  143 
PBOCEEDING,  what  is,  34 
PBODUCTION  at  examination,  189 
PBOOF  of  claims— See  Claims. 
PBOXT,  form  of,  126 

voting  by,  124 
PUBCHA8E  by  assignee,  119 

by  inspectors,  116 
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BECEITEBS,  effect  of  usigiuiieiit,  103 
BEQISTBATION  OF  ASSIGNMENT.  Ill 

fee  for,  118 

omiaeioB  to  register,  113 

places  for,  111 
BELATIONS,  claims  by,  144 
BEMOVAL  of  assets  out  of  province,  168 

of  assignee,  76 
BEMUNEBATION  of  assignee,  182 
BENEWAL  of  previous  security,  10 
BENT— See  Lease. 

BBPATICENT  by  overpaid  creditor,  157 
BEQUISITION  for  meeUng,  118 
BEQUISmON  for  examination.  188 
BE8TOBATION  of  security,  53 


SALE  of  stock-in-trade,  120 

8ECUBITY,  compeUing  valuation.  129 
effect  of  valuing,  130 
how  valued,  130 
restoration  of,  53 
setting  aside  in  part,  33 
taking  over  security,  134 
voting  by  secured  creditors,  128 
what  must  be  valued,  131 

8E0UBITT  FOB  COSTS,  84 

SEPABATE  AND  JOINT  DEBTS,  72 

SHEBIFF,  assignment  to,  43 
death  of,  44 
deputy  acting,  44 
disclaimer  by,  85 
expenses  of,  113 
sale  by,  44 

SET-OFF,  171 
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BOLIOITOB,  appoiiitni«iit  of,  171 

usignM,  82 

taxation  of  eosti,  171 
SUBSTITUTION  of  iocnrity,  19 
SURETY,  claim  by,  143 

security  to,  35 

T. 

TAXES,  105 

TIME  for  attacking  preference,  16 
TRANSIENT  trader,  120 
TRADERS,  Act  not  limited  to,  44 
TRUST  moneys,  no  priority  for,  141 
unless  earmarked,  141 

V. 

VALIDITY  of  the  Ac-,  1 
VALUING  security,  128 
VOID,  meaning  of,  33 

p  rehaser's  rights,  33 
.  VOLUNTARY  conTeyanee,  16 
VOTES,  casting  vote,  127 

how  calculated,  126 

proxy,  124 

who  may  vote,  124,  127 
VOUCHERS,  137 


WAGES,  54 

WARRANT  of  attorney  to  confess  judgment,  4 

WIPE,  elaim  by,  36,  146 

WINDING-UP  ORDER,  refused  when  assignment  made,  68 

service  of  notice  on  assignee,  68 
WRONGFUL  use  of  assets,  168 


